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[ T is wniverſully acknowledged, that this is a 
Cauſe of the utmoſt importance to the Public, 
and particularly to the Commercial World :—[t 


involves property to the amount of upwards of one | 


million; and conſequently, in point of value, is one 
* of the moſt nomentous cauſes that ever occurred in 
a Court of Fuſtice. 

The great object of this Publication is, to give a 
correct ſtatement of the learned and ingenious ar- 
guments on both fides. How far we have ſucceeded 
in this attempt, is not for us to determine, 
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Another con ſideration was, to bring the whole 
merits of this Cauſe within a moderate compaſs. 
For this reaſon we have not given at large the 
ſpeeches of ſome of thelearned Judges, who were of the 
ſame opinion, and who argued nearly on the ſame 
principles with thoſe whoſe ſpeeches are reported at 
greater length. 

Upon the whole, we flatter our ſelues, although 
this Report is chiefly intended for the information of 
Commercial Men, that it may not be unworthy of a 
© reading from Gentlemen of the Profeſsion. 


THE EDITOR. 


MINET AND F ECT OR, 
VERSUS 


GIBSON AND JOHNSON. 


DECLARATION. 


-ONDON.: To wit, inal G18s80x, late 

of London, Merchant, and Joszya Jonx- 
sox, late of the ſame place Merchant, were at- 
tached to anſwer Hucuzs MinzT and JAuxs 
PETER FzcTtor, in a Plea of Treſpaſs on the 
ceaſe. And whereupon the ſaid Hughes and 
James Peter, by Edwin Dawes, their Attorney, 
complain. 

Nrſt Count — FOR THAT WHERE&. S, cer- 
tain Perſons uſing trade and commerce as copart- 
ners, in the copartnerſhip name and firm of 
Livzszy, HARGREAVE and CoMPANY, on the 
18th day of February, in the year of our Lord 
1788, at Mancheſter, to wit, at London aforeſaid, 
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at the pariſh of St. Mary le Bow, in the ward of 
Cheap, according to the uſage and cuſtom of 
merchants, made their certain bill of exchange 
in writing, the hand of one of the ſaid copart- 
ners, on their joint account, and in their co- 
partnerſhip name and firm, tv wit, Liveſey 
Hargreave and Co. being thereunto ſubſcribed, 
bearing date the ſame day and year aforeſaid, 
and directed the ſame bill of exchange to the 
ſaid Thomas Gibſon and Joſeph Johnſon, by the 
names and deſcription of Meſſrs. Gibſon and 
Johnſon, Bankers, London, and thereby re- 
quired the ſaid Thomas Gibſon and Joſeph John- 
fon, three months after date, to pay to Mr. 
Joun Wits, or order, 7211. 5s. value received, 
with or without advice; they the ſaid Liveſey, 
Hargreave and Company, then and there well 
knowing that no ſuch perſon as John White, in 
the ſaid bill of exchange mentioned, exiſted. 
Upon which ſaid bill of exchange, afterwards, 
to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, at the pariſh and ward afore- 
ſaid, a certain indorſement in writing was made, 
purporting to be the indorſement of John White, 
named in the ſaid bill, and to be ſubſcribed 
with his hand and name, and which ſaid indorſe- 
ment purported to require the ſaid ſum of mo- 
' ney, in the ſaid bill of exchange contained, to 
be paid to the ſaid Liveſey, Hargreave and 
Compauy, or their order. And the ſaid bill of 
| exchange, 
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exchange being ſo indorſed as aſoreſaid, they the 
ſaid perſon uſing trade and commerce in the 
name and firm of Liveſey, Hardgreave and Com- 
pany, as aforeſaid, afterwards, to wit, on the 
ſame day and year aforeſaid, at London afore- 
faid, at the pariſh and ward aforeſaid, by a cer- 
tain indorſement in writing, made upon the ſaid 
bill of exchange, and ſubſcribed with the hand 
and name of one Abſalom Goodrich, by procu- 
ration of the ſaid Liveſey, Hargreave and Co. 
according to the uſage and cuſtom of merchants, 
appointed the ſaid ſum of money, in the ſaid 
bill of exchange contained, to be paid to the 
ſaid Hughes and James Peter, and then and 
there delivered the ſaid bill of exchange, fo in- 
dorſed as aforeſaid, as well with the name of the 
faid John White, as with the name of the ſaid 
Abſalom, to the ſaid Hughes and James Peter; 
which ſaid bill of exchange, afterwards, to wit, 
on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh aud ward aforeſaid, ac-- 
cording to the uſage and cuſtom of merchants 
was ſhewn and preſented to the ſaid Thomaꝶ 
Gibſon and Joſeph Johnſon, for their acceptance 
thereof ; and the ſaid Thomas Gibſon and Jo- 
ſeph Johnſon then and there, according to the 
uſage and cuſtom of merchants, accepted the 
ſame, they the ſaid Thomas Gibſon and Joſeph 
Johnſon then and there well knowing that no 
ſuch perſon as John White, in the ſaid bill of.“ 
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exchange named, exiſted; and that the name of 
John White, ſo indorſed on the ſaid bill of ex- 
change, was not the hand- writing of any perſon 
of that name; by reaſon whereof, and by force 
of the uſage and cuſtom of merchants, the ſaid 
Thomas Gibſon and Joſeph Johnſon became 
liable to pay to the ſaid Hughes and James Peter, 
the ſaid ſum of money in the ſaid bill of ex- 
change contained, according to the tenor and 
effect of the ſaid bill of exchange, and their ac- 
ceptance thereof, as aforeſaid. And being ſo 
liable, they the ſaid Thomas Gibſon and Joſeph 
Johnſon, aſterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, at the 
pariſh and ward aforeſaid, undertook, and to the 
ſaid Hughes and James Peter, then and there 
faithfully promiſed to pay them, the ſaid ſum of 
money in the ſaid bill of exchange contained 
according to the tenor and effect of the ſaid bill. 
of exchange, and their acceptance thereof as 
aforeſaid 

Second Count. AND WHEREAS ALSO, the 
ſaid perſons uſing trade and commerce as co- 
partners, in the copartnerſhip name and firm of 
Liveſey, Hargreave and Company, on the ſaid 
18th day of February, in the faid year of our 
Lord 1788, at Mancheſter, to wit, at London 
aforeſaid, in the pariſh and ward aforeſaid, ac- 
cording to the uſage and cuſtom of merchants 


made their certain other bill of exchange in 
writing, 


3 
writing, the hand of one of the ſaid copartners, 
on their joint account, and in their ſaid copart- 
nerſhip name and firm, to wit, Laveley, Har- 
greave and Company, being thereunto ſubſcribed, 
bearing date the ſame day and year aforeſaid, 
and then and there directed the ſaid laſt- men- 
tioned bill of exchange to the ſaid Thomas Gib- 
ſon and Joſeph Johnſon, by the names and de- 
ſcription of Meſſrs. Gibſon and Johnſon, Bankers, 
London ; and thereby required the ſaid Thomas 
Gibſon and Joſeph Johnſon, three months after 
date, to pay to Mr. John White, or order, 
7211. 58. value received, with or without advice; 
they the ſaid Liveſey, Hargreave and Company, 
then and there well knowing that the ſaid laſt 
named John White was not a perſon dealing 
with, or known to the ſaid Liveley, Hargreave, 
and Company, and uſing the name of the ſaid 
John White, in the ſame bill, as a nominal per- 
ſon only, and intending not to deliver the ſame ' 
to him, or to procure the ſame to be aQually 
endorſed ; by him: upon which ſaid laſt-mention- 
ed bill of exchange, afterwards, to wit, on the 
ſame day and year aforeſaid, at London afore- 
ſaid, at the pariſh and ward aforeſaid, a certain 
indorſement in writing was made, purporting to 
be the indorſement of John White, named in 
the ſame bill, and to be ſubſcribed with his hand 
and name; and which ſaid laſt mentioned in- 
dorſement purported to require the ſaid ſum of 
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money, in the ſame bill of exchange contained, 
to be paid to the ſaid Liveey, Hargreave and 
Company, or their order. And the ſaid laſt 
mentioned bill of exchange, being ſo indorſed 
as aforeſaid, they the ſaid perſons uſing trade 
and commerce in the name and firm of Liveſey, 


 Hargreave and Company, as aforeſaid, after- 


wards, to wit, on the ſame day and year afore- 
faid, at London aforeſaid, at the pariſh and ward 
aforeſaid, by a certain indorſement made upon 
the ſaid laſt mentioned bill of exchange, and 
ſubſcribed with the hand and name of one Abſa- 
lom Goodrich, by procuration of the ſaid Live- 
ſey, Hargreave and Company, according to the 
uſage and cuſtom of merchants, appointed the 
ſaid ſum of money, in the ſaid laſt mentioned 
bill of exchange contained, to be paid to the 
ſaid Hughes aud James Peter, and then and 
there delivered the ſaid laſt mentioned bill of 
exchange, ſo indorſed as aforeſaid, to the ſaid 


Hughes and James Peter, without having deli- 


vered the fame bill to the ſaid John White, 
and without any actual indorſement or aſſign- 
ment of the ſame bill by the ſaid John White; 
which ſaid laſt mentioned bill of exchange, ſo in- 
dorſed as aforeſaid, afterwards, to wit, on the 
ſame day and year aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, according 
to the uſage and cuſtom of merchants, was 
ſhewn and preſented to the ſaid Thomas Gibſon 

a and 
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and Joſeph Johnſon for their acceptance thereof; 
and the ſaid Thomas Gibſon and Joſeph John- 
ſon, then and there well knowing that the faid 
Liveſey, Hargreave and Company, had made 
and delivered the ſaid bill in manner aforeſaid, 
and with ſuch intention as aforeſaid, and that 
the name of John White, indorſed upon the ſaid 
laſt mentioned bill of exchange, was not the 
proper hand-writing of John White, in the ſame 
bill mentioned, then and there accepted the 
ſame. By reaſon whereof, and by force of the 
uſage and cuſtom of merchants, the ſaid Thomas 
Gibſon and Joſeph Johnſon became liable to pay 
to the ſaid Hughes and James Peter, the ſaid 
ſum of money in the ſaid laſt mentioned bill of 
exchange contained, according to the tenor and 
effect of the ſaid laſt mentioned bill of exchange, 
and their acceptance thereof, as aforeſaid. And 
being ſo liable, they the ſaid Thomas Gibſon 
and Joſeph Johnſon, afterwards, to wit, on the 
ſame day and year aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, undertook, 
and to the ſaid Hughes and James Peter then 
and there faithfully promiſed to pay to them 
the ſaid ſum of money in the ſaid laſt mentioned 
bill of exchange contained, according to the 
tenor and effe&t of the ſame bill, and their ac- 

ceptance thereof, as laſt aforeſaid. 
Third Count AND WHEREAS ALSO, the 
ſaid perſons uſing trade and commerce as copart- 
B4 ners 
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ners, in the cepartneſhip name and firm of Live- 
ſey, Hargreave and company, on the ſaid 18th 
day oſ February, in the ſaid year of our Lord 
1788, at Mancheſter, to wit, at London aſore- 
ſaid, at the pariſh and ward aforeſaid, according 
to the uſage and cuſtom of merchants, made 
their certain other bill of exchange in wri- 
ting the hand of one of the ſaid copartners, 
on their joint account, and in their ſaid copart- 
nerſhip name and firm, to wit, Liveſey Har- 
greave and Company, being thęreunto ſub- 
ſcribed, bearing date the ſame day and year 
aforeſaid, and then and there directed the ſaid 
laſt mentioned bill of exchange to the ſaid 
Thomas Gibſon and Joſeph Johnſon, by the 
names and deſcription of Meſſrs Gibſon and 
Johnſon, Bankers, London ; and thereby required 
the ſaid Thomas Gibſon and Joſeph Johnſon, 
three months after date, to pay to them, the ſaid, 
Liveſey, Hargreave and Company, by the name 
2nd deſcription of Mr. John White, or order 
7211. 38. value received, with or without advice. 
And the faid perſons fo uſing trade and com- 
merce, in the name and firm of Liveſey, Har- 
greave and Company, as aſoreſaid, afterwards, 
to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, in the pariſh and ward afore- 
ſaid, by a certain indorſement in writing made 
upon the ſaid laſt mentioned bill of exchange 
ſubſcribed with the hand and name of ane Abſa- 
lom 


PI —— 2 


41 


lom Goodrich, by procuration of the ſaid Live- 
ſey, Hargreave and Company, according to the 
uſage aud cuſtom of merchants, appointed the 
ſaid ſum of money, in the ſaid laſt mentioned 
bill of exchange contained, to be paid to the ſaid 


Hughes and James Peter, and then and there de- 


livered the ſaid laſt mentioned bill of exchange, 
ſo indorſed as aforeſaid, and alſo having the 
name of John White indorſed upon the ſame, to 
the ſaid Hughes and James Peter; which ſaid 
laſt mentioned bill of exchange, afterwards, to 
wit, on the ſame day and year aforeſaid, at Lon- 
don aforeſaid, in the pariſh and ward aforeſaid, 
according to the uſage and cuſtom of merchants, 
was ſhewn and preſented to the ſaid Thomas 
Gibſon and Joſeph Johnſon, for their acceptance 
thereof; and the ſaid Thomas Gibſon and Joſeph 
Johnſon, then and there, according to the uſage 
and cuſtom of Merchants, accepted the ſame ; 
By reaſon whereof, and by force of the uſage 
and cuſtom of merchants, the ſaid Thomas Gib- 
ſon and Joſeph Johnſon became liable to pay to 
the ſaid Hughes and James Peter, the ſaid ſum 
of money in the ſaid laſt- mentioned bill of ex- 
change contained, according to the tenor and 
effect of the ſaid laſt- mentioned bill of ex- 
change, and their acceptance thereof, as aforeſaid, 
And being ſo liable, they the ſaid Thomas Gib- 
ſon and Joſeph Johnſon, afterwards, to wit, on the 
ſame day and year aforcſaid, at London afore- 

ſaid, 
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ſaid, at the pariſh and ward aforeſaid, undertook 


and to the ſaid Hughes and James Peter then 
and there faithfully promiſed to pay to them the 
ſaid ſum of money in the ſaid laſt mentioned 
bill of exchange contained, according to the te- 
nor and effect of the fame bill, and their accept- 
ance thereof, as laſt aforeſaid. 

Faurth Count. — AND WHEREAS ALSO, the 
ſaid perſons uſing trade and commerce as co- 
partners, in the copartnerſhip name and firm of 
Liveſey, Hargreave and Company, on the ſaid 
18th day of February, 1n the faid year of our 
Lord 1788, at Mancheſter, to wit, at London, 
aforeſaid, atthepariſh and ward aforeſaid, accord- 
ing to the uſage and cuſtom of merchants, made 
their certain other bill of exchange 1n writing, 
the hand of one of the faid copartners, on their 
joint account, and in their ſaid copartnerſhip 
name and firm, to wit, Liveſey, Hargreave and 
Company, being thereunto ſubſcribed, bearing 
datethe ſame day and year aforeſaid ; and then and 
there directed the ſaid laſt- mentioned bill of ex- 
change to the faid Thomas Gibſon and Joſeph 
Johnſon, by the names and deſcription of Meſſrs. 


Gibſon and Johnſon, Bankers, London ; and 


thereby requeſted them, the ſaid Thomas Gibſon 
and Johnfon, three months after date, to pay to 
Mr. John White, or order, 7311. 58. value re- 
ceived, with or without advice; and then and 
there delivered the ſaid bill of exchange to the 
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faid John White; and the ſaid John White af- 
terwards, to wit, on the ſame day and year afore- 
ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, according to the uſage and cuſtom of 
' merchants, indorſed the ſaid bill of exchange; 

and, by that indorſement, appointed the ſaid ſum 
of money in the ſaid laſt mentioned bill of ex- 
change contained, to be paid to the ſaid Hughes 
and James Peter, and then and there delivered 
the ſaid laſt mentioned bill of exchange, ſo in- 


dorſed, to the ſaid Hughes and James Peter; 


which ſaid bill of exchange afterwards, to wit, 
on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, ac- 
cording to the uſage and cuſtom of merchants, 
was ſhewn and preſented to the ſaid Thomas 
Gibſon and Joſeph Johnſon, for their acceptance 
thereof; and the ſaid Thomas Gibſon and Joſeph 
Johnſon, then and there, according to the uſage 
and cuſtom of merchants, accepted the ſame: By 
reaſon, whereof, and by force of the uſage and 
cuſtom of merchants, the ſaid Thomas Gibſon 
and Joſeph Johnſon became liable to pay to the 
ſaid Hughes and James Peter, the ſaid ſum of 


money in the ſaid laſt mentioned bill of ex- 


change contained, according to the tenor and 
effect of the ſaid laſt mentioned bill of exchange, 
and their acceptance thereof, as laſt aforeſaĩd.— 
And being ſo liable, they, the ſaid Thomas Gib- 
{on and Joſeph Johnſon, afterwards, to wit, on 

| the 
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the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, un- 
dertook, and to ahe ſaid Hughes and James 
Peter then and there faithfully promiſed to pay 
them the ſaid ſum of money 1n the ſaid laſt 
mentioned bill of exchange contained, accord- 
ing to the tenor and effect of the ſaid laſt men- 
tioned bill of exchange, and their acceptance 
thereof, as aforeſaid. 

. Fifth Count—AND WHEREAS ALSO, the 
ſaid perſons uſing trade and commerce as co- 
partners, in the copartnerſhip name and firm of 
Livefey, Hargreave and Company, on the ſaid 
18th day of February, in the ſaid year of our 
Lord 1788, at Mancheſter, to wit, at London 
aforeſaid, at the pariſh and ward aforeſaid, ac- 
cording to the uſage and cuſtom of merchants, 
made their certain other bill 'of exchange, in 
writing, the hand of one of the ſaid copartners, 
on their joint account, and in their ſaid copart- 
nerſhip name and firm, to wit, Liveſey, Har- 
greave and Company being thereunto ſubſcribed- 
bearing date the ſame day and. year aforeſaid, and 
then and there directed the ſaid laſt mentioned 
bill of exchange to the ſaid Thomas Gibſon and 
Joſeph Johnſon, by the names and deſcription of 
Meſſrs. Gibſon and Johnſon, Bankers, London; 
and thereby required them, the ſaid Thomas 
Gibſon and Joſeph Johnſon, three months after 
date, to pay tothe bearer of the ſaid laſt mentioned 


bill 
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bill, 7211. 5s. value received, with or without 
advice: And the ſaid Hughes and James Peter 
in fact ſay that afterwards, and before any pay- 
ment of the ſaid laſt mentioned bill ofexchange, 
to wit, on the ſame. day and year aforeſaid, at 
London aforeſaid, at the pariſh and ward afore- 
ſaid, they the ſaid Hughes and James Peter be- 
came, and were the bearers and owners of the 
faid laſt mentioned bill of exchange, of which 
laſt mentioned premiſes, the ſaid Thomas and 


Joſeph then and there had notice. And the 


ſaid Hughes and James Peter, further ſay, that 


afterwards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, at the pariſh and 
ward aforeſaid, the ſaid laſt mentioned bill of 
exchange was preſented and ſhewn to the ſaid 
Thomas and Joſeph, who thereupon, then and 
there duly accepted the ſame, according to the 
uſage and cuſtom of merchants aforeſaid: By 
reaſon whereof, and according to the uſage and 
cuſtom of merchants, the ſaid Thomas and Jo- 
ſeph became liable to' pay to the ſaid Hughes 
and James Peter the ſaid ſum of money in the 


ſaid laſt mentioned bill of exchange ſpecified, 


according to the tenor and effect of the ſame 
bill. And being ſo liable, they the ſaid Thomas 
and Joſeph, in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, at the pariſh and ward afore- 
ſaid, undertook, and to the ſaid Hughes and 

James 
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James Peter then and there faithfully promiſed 
to pay them the ſaid ſum of money 1n the ſaid 
laſt mentioned bill of exchange ſpecified, ac- 
cording to the tenor and effect of the ſame laſt 
mentioned bill of exchange. 

Sixth Count.— AND WHEREAS ALSO, the 
ſaid perſons uſing trade and commerce as copart- 
ners, in the copartnerſhip name and firm of Live- 
ſey, Hargreave and Company, on the ſaid 18th 
day of February, in the ſaid year of our Lord 
1788, at Mancheſter, to wit, at London aforeſaid, 
at the pariſh and ward aforeſaid, according to 
the ſaid uſage and cuſtom of merchants, made 
their certain other bill of exchange, in writing, 
the hand of one of them, on their joint account, 
and in their ſaid copartnerſhip name and firm of 


Liveſey, Hargreave and Company, being there- 


unto ſubſcribed, bearing date the ſame day and 
year aforeſaid; and then and there directed the 
ſaid laſt mentioned bill of exchange to the ſaid 
Thomas Gibſon and Joſeph Johnſon, by the 
names and deſcription of Meſſrs. Gibſon and 
Johnſon, Bankers, London; and thereby requeſt- 
ed the ſaid Thomas Gibſon and Joſeph Johnſon, 


three months after date, to pay to Mr. John 


White, or order, 7211. 5s. value received, with 
or without advice. And the ſaid Hughes and 
James Peter aver, that when the ſaid laſt men- 


tioned bill of exchange was ſo made as aforeſaid, 


or at any time afterwards, there was not any 


ſuch 
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fuch perſon as John White, the ſuppoſed payee 
named in the ſame bill of exchange: but that 
the ſame name was merely fictitious, to wit, at 
London aforeſaid, at the pariſh and ward afore- 
ſaid : By reaſon whereof, the ſaid ſum of money 
mentioned 1n the ſaid laſt mentioned bill of ex- 
change, became, and was payable to the bearer 
thereof, according to the effect and meaning of 
the ſaid bill. And the ſaid Hughes and James 
Peter aver, that they the ſaid Hughes and James 
Peter, afterwards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, in due form of law became, and 
were, and ſtill continue, the bearers and proprie- 
tors of the ſaid laſt mentioned bill of exchange. 
And the ſaid Hughes and James Peter further 
ſay, that afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, at the pariſh 
and ward aforeſaid, the ſaid laſt mentioned bill of 
exchange was preſented aud ſhewn to the ſaid 
Thomas Gibſon and , Joſeph Johnſon, who then 
and there duly accepted the ſame, according to 
the uſage and cuſtom of merchants: By reaſon 
whereof, and according to the ſaid uſage and 
cuſtom of merchants, they the ſaid Thomas Gib- 
ſon and Joſeph Johnſon, then and there became 
and were liable to pay to the ſaid Hughes and 
James Peter, the ſaid ſum of money in the ſaid 
laſt mentioned bill of exchange ſpecified, accord- 
ing to thetenor andeffe thereof: And being fo - 

liable, 
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liable, they the ſaid Thomas Gibſon and Joſeph 
Johnſon, 1 in confideration thereof, afterwards, to 
wit, on the ſame day and year aforeſaid, at Lon- 
don aforeſaid, at the pariſh and ward aforeſaid, 
undertook, and to the ſaid Hughes and James 
Peter then and there faithfully promiſed to pay 
them the ſaid ſum of money 1n the ſaid laſt men- 
tioned bill of exchange ſpecified, according to 
the tenor and effe of the ſame bill. | 

Seventh Count. AND WHEREAS ALSO, be- 
fore and at the time ofthe making and indorſing 
of the bill of exchange herein after mentioned, 
there was a certain partnerſhip or houſe of cer- 
tain perſons uſing trade and commerce, as well 
in thenames and firm of Liveſey, Hargreave and 
Company, as in the name and firm of John 
White, to wit, at London aforeſaid, at the pariſh 
and ward aforeſaid AND WHEREAS the ſaid 
laſt mentioned perſons, on the ſaid 18th day of 
February, in the year of our Lord 1788 aforeſaid, 
at Mancheſter, to wit, at London aforeſaid, at 
the pariſh and ward aforeſaid, according to the 
uſl age and cuſtom of merchants, made their cer- 
tain other bill of exchange in writing, the hand 
of one of the ſaid laſt mentioned copartners, on 
their joint account, and in their copartnerſhip 
name and firm of Liveley, Hargreave and Com- 
pany, being thereunto ſubſcribed, bearing date 
the ſame day and year aforeſaid ; and then and - 


there directed the ſaid laſt 8 bill of ex- 
change 


Enn 
change to the ſaid Thomas Gibſon and Joſeph 
* Johnſon, by names and deſcription of Meſſrs, 
Gibſon and Johnſon, Bankers, London ; and 
thereby required the ſaid Thomas Gibſon and 
Joſeph Johnſon, three months after date, to pay 
them, the ſaid laſt mentioned copartners, by the 
name of Mr. John White, or order, 7211. 5s. 
value received, with or without advice. And 
the ſaid laſt mentioned cupartners, afterwards, 
to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, at the pariſh and ward afore- 
ſaid, by a certain indorſement in writing, by 
them made upon the ſaid laſt mentioned bill of 
exchange, according to the uſage and cuſtom 
of merchants, appointed the ſaid ſum of money 
in the ſaid laſt mentioned bill of exchange con- 
tained, to be paid to the ſaid Hughes and James 
Peter, and then and there delivered the ſaid laſt 
mentioned bill of exchange ſo indorſed as afore- 
ſaid, to the ſaid Hughes and James Peter : which 
ſaid laſt mentioned hill of exchange afterwards, 
to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, at the pariſh and ward afore- 
ſaid, according to the uſage and cuſtom of 
merchants, was ſhewn and preſented to the ſaid 
Thomas Gibſon and Joſeph Johnſon, for their 
acceptance thereof: And the ſaid Thomas Gib- 
ſon and Joſeph Johnſon then and there, accord- 
ing to the uſage and cuſtom of merchants, ac- 
cepted the ſame; By reaſon whereof, and by 
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force of the uſage and cuſtom of merchants, the 
ſaid Thomas Gibſon and Joſeph Johnſon became 
hable to pay to the ſaid Hughes and James 
Peter, the ſaid ſum of money in the ſaid laſt 
mentioned bill of exchange contained, according 
to the tenor and effect of the ſaid laſt mentioned 
bill of exchange, and their acceptance thereof, 
as aforeſaid. And being ſo liable, they the ſaid 
Thomas Gibſon and Joſeph Johnſon, afterwards, 


, to wit, on the ſame day and year aforeſaid, at 


London aforeſaid, at the pariſh and ward afore- 
ſaid, undertook, and to the ſaid Hughes and 
James Peter then and there faithfully promiſed 
to pay to them the ſaid ſum of money in the 
ſaid laſt mentioned bill of exchange contained, 
according to the tenor and effect of the ſame 
bill, and their acceptance thereof, as laſt afore- 
ſaid. 

Eighth Count. — AND WHEREAS ALSO, the 
ſaid Thomas Gibſon and Joſeph Jobnſon, after- 
wards, to wit, on the 1ſt day of May, in the 
year of our Lord 1789, at London aforeſaid, at 
the pariſh and ward aforeſaid, were indebted unto 
the ſaid Hughes and James Peter in the further 
ſum of 10001. of lawful money of Great Britain, 
for ſo much money by the ſaid Thomas Gibſon 
and Joſeph Johnſon K. that time had and 
received, to and for the uſe of the ſaid Hughes 
and James Peter: And being ſo indebted, they, 
the ſaid Thomas Gibſon and Joſeph Johnſon, in 
con- 
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confiderition thereof, afterwards, to wit, oft the 
fame day and year laſt aforefaid, at London 
aforeſaid, at the pariſh and ward aforefaid, un- 
dertook, and to the faid Hughes and James 
Peter then and there faithfully promiſed to pay 
them the ſaid laſt mentioned ſum of money, 
whenever they ſhould be thereunto after re- 
queſted. 

Nimth Connt.— AND WHEREAS AESO, the 
faid Thomas Gibſon and Joſeph Johnfon, after- 
wards, to wit, on the ſame day and year laſt 
aforefaid, at London aforeſaid, at the pariſh and 
ward aforeſaid, were indebted unto the faid 
Hughes and James Peter, in the further ſum of 
1000. of like lawful money, for fo much money 
by the faid Hughes and James Peter before that 
time paid, laid out and expended, to, and for 
the uſe of the ſaid Thomas Gibſon and Joſeph 
Johnſon, at theirlike inſtance and requeſt: And 
being ſo indebted, they the ſaid Thomas Gibſon 
and Joſeph Johnſon, in eonfideration thereof, 
afterwards, to wit, the ſame day and year laſt 
aforeſaid, at London aforeſaid, at the pariſh and 
wardaforeſaid, undertook, andtothe ſaid Hughes 
and James Peter then and there faithfully pro- 
miſed to pay them the ſaid laſt mentioned ſum 
of money, whenever they ſhould be thereunto 
afterwards requeſted. 

Tenth Count —AND WHEREAS ALSO, the 


ſaid Thomas Gibſon and Joſeph Johnſon; after- 
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wards, to wit, on the ſame day and year laſt 
aforeſaid, at London aforeſaid, at the pariſh and 
ward aforeſaid, were indebted unto the ſaid 
Hughes and James Peter in the further ſum of 


loool. of like lawful money, for ſo much money 


by the ſaid Hughes and James Peter before that 
time lent and advanced to the ſaid Thomas Gib- 
ſon and Joſeph Johnſon, at their like inſtance 


and requeſt: And being ſo indebted, they the 


ſaid Thomas Gibſon and Joſeph Johnſon, in con- 
ſideration thereof, afterwards, to wit, on the 
ſame day and year laſt aforeſaid, at London 
aforeſaid, at the pariſh and ward aforeſaid, un- 
dertook, and to the ſaid Hughes and James Peter 


then and there faithfully promiſed to pay to 


them the ſaid laſt mentioned ſum of money, 
whenever they ſhould be thereunto afterwards 
requeſted. | 

Breach NEVERTHELESS, they, the ſaid 
Thomas Gibſon and Joſeph Johnſon, not regard- 
ing their ſaid ſeveral promiſes and undertakings, 
ſo made as aforeſaid; but contriving, and frau- 
dulently intending crafiily and ſubtily to de- 
ceive and defraud the ſaid Hughes and James 
Peter, in this behalf, have not, nor hath either 
of them, although often requeſted, paid to them, 
or either of them, the ſaid ſeveral ſums of money, 
or any of them, or any part thereof; but to pay 
the ſame to them, or either of them, have hi- 


therto altogether refuſed, and ſtill do refuſe, to 
the 
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the damage of the ſaid Hughes and James 
Peter of 1000l. And therefore they bring their 
ſuit, &c. 

PLEA.—And the ſaid Thomas and Joſeph, by 
Joſeph Kaye, their attorney, come and defend 
the wrong and injury, when, &c. and ſay, that 

they did not undertake and promiſe in manner 
and form as the ſaid Hughes Minet and James 
Peter Fector have above thereof complained 
againſt them ; and of this they put themſelves 
upon the country, &c. And the ſaid Hughes 
Minet and James Peter Fector do the like :— 
Therefore, the Sheriff*s are commanded, that they 
cauſe to come before our Lord the King, in three 
weeks of the Holy Trinity, whereſoever he ſhall 
then be in England ; twelve, &c. by whom, &c. 
to recognize, &c. and who neither, &c. be- 
cauſe, as well, &c. the ſame day is given to the 
parties aforeſaid, there, &c. 


Ea 


SITTINGS AT GUILDHALL, 
LONDON 
ens. 


The Ricur Hon. LLOYD LORD KEN VON. 


And a SPECIAL JukRy of ME RCHANTS, 


MINET ) ( GIBSON 
i .A8D, 4 Þ + AND 
ECT) ( JOHNSON, 
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AS millions depended on the event of this 
cauſe, it was, perhaps, in point of value, 
the moſt important that ever occurred in this 
commercial country. | 
L1vzszy and Co. drew a Bill of Exchange on 
G1Bsox and Joaxsox, for 7211. 58. dated Febru- 
ary 18th, 1788, and payable, at three months 
to John White, or order. | 
This bill was accepted by the defendants, and 
diſcounted by the plaintiffs ; who, of courſe, in 
the 
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the character ofindorſees, for a full and valuable 
conſideration, brought this action againſt the ac - 
ceptors. 

Mr. Bearcroft opened this caſe on the part of 
the plaintiffs. Said he, John White, to whom 
this bill is made payable, and who is the firſt 
indorſer, is a mere non-entity ;—be has no ex- 
iſtence.—I ſhall be able to prove, by legal ev i- 
dence, to the entire ſatisfaẽtion of you, the ju ry, 
that it was the conſtant cuſtom of the houſe 
of Liveſey and Co. to draw bills on Gibſon and 
Johnſon, payable to ſictitious perſons: and that 
Gibſon and Johnſon accepted thoſe bills, with 
the knowledge and privity of this fact. Thoſe 
bills were drawn in favour of fictitious payees, 
merely for convenience and for the purpoſe of 
raiſing money for the houſe of Liveſey and Co.— 
There is no neceſſity for me to ſtate to Gentle- 
men of your deſcription, whom I have now the 
honour of addreſſing, the convenience of ſhift- 
ing and changing names.—This, at leaſt, had 
the appearance of more credit, and gave thoſe 
bills a greater currency.—In point of fact, I ſhall 
be able to bring 1t home to the defendants, that 
they were 1n the habit of accepting bills of ex- 
change, drawn by Liveſey and Co. and made 
payable to fiftitious payees; and that the de- 
fendants actually knew thoſe payees to be ficti- 
tious in a great variety of inſtances. I may not 
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perhaps, be able to prove, that the particular 
bill on which this action is brought, was payable 
to a fictitious perſon, with the privity and know- 
ledge of the defendants ; but though I am not 
certain that I ſhall be able to fix them with this 
knowledge, in this particular inſtance, yet if 1 
can ſhew it to have been the conſtant practice of 
Liveſey and Co. to draw bills,. and for the de- 
fendants to accept them, under ſuch circum- 
ſtances, it will amount preciſely to the ſame 
thing as if I proved it to have been the caſe in 
this bill :—for, if drawing and accepting ſuch 
bills was agreeable to the general tenour of their 
dealings and tranſactions with each other, it 
may be attributed to them in its fulleſt extent; 
and conſequently will amount exactly to the ſame 
thing as if I could prove their knowledge of 
this particular bill's being drawn in favour of 
John White, who has no exiſtence. 

A general courſe of practice is an authority to 
go on, as if a particular authority had been 
given in this inſtance.—It appears to me, that the 
caſe of Tatlock againſt Harriswill have ſome influ- 
ence on the caſe now before us. There is cer- 
tainly a family likeneſs between the two caſes, 
and this I ſhall be able to prove. I am ready to 
confeſs that I labour under ſome difficulty to 
prove certain parts of this caſe.— The witneſſes 
who could have proved it beſt, arc, certainly for - 
the beſt poſſible reaſon, a little ſhy of appearing 

in 
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in a Court of Juſtice.— Three or four witneſſes, 
who could have ſpoken to the moſt material 
facts, and thrown much light on this cauſe, are 
not here. | 

I underſtand ſome of the firſt houſes in Lon- 
don draw bills payable to fictitious perſous ;— 
and I muſt fay, that it very ill becomes lawyers 
to find fault with fictitious names.—The names 
of John Doe and Richard Roe, are now, what- 
ever they were originally, as fictitious as the 
name of John White on this bill. 

I am inſtructed to ſay, that I ſhall be able to 
affect che defendants by many witneſſes.—If I 
eſtabliſh this fact, namely, that Gibſon and 
Johnſon accepted this bill, with the full know- 
ledge that it was drawn in favour of a fictitious 
payee, the plaintiffs, beyond all controverſy, 
will be entitled to recover. | 

When a man accepts a bill of exchange, what 
does he do ?—He undertakes to pay the value of 
that bill to any perſon who has a right to receive 
it. In this caſe, the defendants may, perhaps, 
ſay to the plaintiffs, prove your title under John 
White, as firſt payee, But if I ſhew that John 
White does not exiſt, this is impoſſible. And if 
White is nobody, the defendants can run no riſk 
in paying the amount of this bill to the plain- 
tiffs, who are honeſt, bona fde holders of it.— 
When Liveſey and Co drew this bill on Gibſon 
and Johnſon, they choſe to make it payable to 
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John White, that is to a perſon who has no ex- 
iſtence. The conſequence was, that this bill 
was ſtill in the power of Liveſey and Co. In its 
effect, it muſt be conſidered as a bill payable to 
bearer. It is payable to thoſe who have choſen 
to act in the name of John White. It is payable 
to my clients, who have purchaſed it for a fair 
and full confideration.—They, and they only, 
are entitled to recover. | 

I ſhall call my witneſſes, and prove that the 
defendants were in the habit of accepting drafts, 
payable to fictitious perſons ; and that they were 
tully ory of this circumſtance. 


vid xen FOR THE PrArtnTIFPs. 


| Robert Booth I was one of the clerks of — 
ſey and Co. This (looking at the body of the 
bill m queſtion) 1s the band-writing of Mr. 
Smith, who is one of the partners in _ houſe 
of Liveſey and Co. 

The acceptance on this bill is the hand-wri- 
ting of Mr. Johnſon. 

I do not know any perſon of the name of John 


White, in whoſe favour this bill is drawn. The 


indorſement of John White on the back of it, is 
the hand-writing of one of the clerks of Liveſey 


and Co. I know it was the practice of the 


houſe of Liveſey and Co. to draw bills on Gibſon 


and Johnſon, payable to hanious perſons, and of 
Gibſon 


(N. ) 
Gibſon and Johnſon to accept thoſe bills. They 
were in the habit of doing buſineſs in this way. 

Mr. Erſtine. Does your lordſhip think this 
evidence admiſhble ? 

Lord Kenyon.—l am of opinion that it is ad- 
miſhble. Any thing turning on the particular 
frame of the bill, is evidence; though nothing 
can ſpeak to the contents of the bill but the bill 
itſelf. 

Mr. Er tine. I ſubmit this objection whether 
the plaintiffs, who confidering themſelves as the 
indorſees of a man who has no exiſtence,—of a 
fictitious perſon, whether Minet and Co. who 
bring this action to charge Gibſon and Jobnſon 
with the payment of this ſpecific bill, can, in 
point of law, gather ſtrength from the general 
tranſaction between the drawers and acceptors 
of this ball ? 

Lord Kenyon.— I apprehend this will be more 
properly urged in your addrefs to the Jury. 

Robert Boot. I have very oſten carried bills 
from the drawers, Liveſey and Co. to Gibſon and 
Johnſon, for acceptance. In general, they were 
payable to fictiĩous perfons. I cannot ſay whe- 
ther Gibſon. and Johnſon knew this circumſtance. 
I have carried five or fix ditterent bills at once 
drawn in favour of fiftitious payees, to the houſe 
of Gibſon and Johnſon, for acceptance. Thoſe 
bills I have carried for acceptance the inſtant 
they were drawn, and while the ink was quite 

wet, 
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wet. They were unindorſed, and dated Man- 
cheſter. Liveſey and Co. had one houſe at 
Mancheſter, and another in London. I cannot 
recollect any inſtance where thoſe bills were in- 
dorſed. Gibſon and Johnſon accepted them di- 
rectly.— They knew me perfectly. They knew 
that I was one of the clerks of Liveſey and Co. 
When I went to the houſe of Gibſon and John- 
ſon, for the purpoſe of getting bills accepted, I 
very often faw Mr. Johnſon, and he frequently 
gave them to a clerk to enter. 


Cnoss-Ex AMINED. 


| Liveſey and Co. had no dealings with any per- 
ſon of the name of John White. I know the 
bill in queſtion was not drawn for any ſuch per- 
ſon. I cannot pretend to ſay that Liveſey and 


Co. employed no tradeſman of the name of 


White. - Thoſe fictitious names were very often 


changed, in order to give the bills more cur- 


rency. Any perſon in the world who looked at 
thoſe bills muſt have ſeen they were very re- 
cently drawn. Sometimes they might be ante- 


dated a day or two. I am only {peaking of thoſe. 


bills which I uſually carried. 


Rx-ExamineD. 
After I had carried one parcel of bills to 
the ba of the defendants for acceptance, I 
have 


. 4 | 
have, ſometimes, immediately afier, taken ano- ; 
ther parcel. | 


John Collier, —I was a Clerk in the houſe of 
Liveſey and Co. in town, from 1787, till they 
ſtopped payment. When I firſt entered into 
their ſervive, it was my buſineſs to enter bills, 
and afterwards to keep what is called a 6i// pay- 
able book. I very often went to the houſe of 
Gibſon and Johnſon for acceptances. Their 
dealings were very extenſive. The tranſactions 
of Liveſey and Co. with Gibſon and Johnſon, to 
ſpeak within compaſs, amounted annually to 
upwazds of one million. I have taken bills, da- 
ted at Mancheſter, for acceptance, ſometimes 1n- 
dorſed, and at other times not. Thoſebills were 
payable ſometimes to one fictitious perſon, and 
ſometimes to another. At other times they were 
payable to real exiſting perſons, though gene- 
rally to fiftitious names. I have carried bills as 
often unindorſed as indorſed, for the purpoſe of 
being accepted, when caſh was 1mmediately 
wanted by Liveſy and Co. I have carried bills 
dated at Mancheſter, two, three, or {our times 
in the courſe of one day. I do not believe the 
houſe of Liveſy and Co. had any tranſactions 
with any perſon of the name of John White — 
There was a bill of the value of 500 1. loſt, which 
Gibſon and Johnſon charged to the account of 


Liveſey and Co. as having accepted it ſor them. 
Liveſey 
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not by the drawers, for acceptance. 


1 
Liveſey and Co. ſaid they had never drawn ſuch 
a bill, and that conſequently Gibſon and Johnſon 
could not have accepted it. Gibſon and Johnſon 
made no enquiry after the perſon in whoſe favour 


that bill was drawn, but ordered me to defire the 


acceptors not to honour it when it became paya- 
ble. 


Cross-ExaMiINED. 


No enquiry was made after this bill for {.700, 
becauſe there was no ſuch tranſaction ſtated in 
the books. John Hawkins, one of the clerks of 
Gibſon and Johnſon, ſaid this bill was accepted 
by their houſe. I never diſtinguiſhed between 
the bills that were fictitious, and thoſe that were 
real. They were all carried in the ſame way to 
Gibſon and Johnſon for acceptance. The bills 
that were made payable to real payees, might be 
carried to the houſe of Gibſon and Johnſon in 
the ſame manner as bills payable to fictitious 
perſons: But I cannot charge my memory. 7 
believe it was ſo. John Hawkins has ſometimes 
come to the houſe of Liveſey and Co. for bills, 
and after having ſeen them filled up and indorſed 
in the counting-houſe of Liveſey and Co. has 
immediately taken them away to Gibſon and 


Johnſon for acceptance. 


Had theſe been real tranſactions, thoſe bills 
would have been preſented by the payees, and 


Stephen 


682 
Stephen . Barber. I am a broker, and got the 
bill in queſtion diſcounted for Liveſey and Co. 
by applying to the plaintiffs, Minet and Fector. 
Cros8-EXAMINED. 
I was employed by Liveſey and Co. to get 


this bill diſcounted, and for that purpoſe went to 


the plaintiffs. | Minet and Fector knew that J 
came from Liveſey and Co. When I firſt carried 
this bill to the plaintiffs to get it diſcounted, 
the name of John White only was indorſed upon 
the hack of it. No queſtion was aſked how a 
bill thus indorſed by the payee, came out of 
the hands of the drawers. I ſaw Mr. FeQor, 
one of the partners, and Mr. Goodrich, the chief 
clerk. They knew perfealy well that I came 
from the houſe in Cheapſide. They never aſked 
me how this bill, which, from the indorſement, 
purported to have been paid away by the draw- 
ers, had again came back to their hands.—I my- 

ſelf never ſuſpected it. 
Lord Keynon.—What names were upon the 
back of this bill when the plaintiffs diſcounted it ? 
Barber.—When I firſt carried it to the ſhop 
of Minet and Co. they defired me to leave it, 
which I did, and returned in about an hour. 
The plaintiffs then told me, that if Liveſey and 
Co. would indorſe this bill, they, Minet and Co. 
would, diſcount it. Upon this, I immediately 
went back to Liveſey and Co. who indorſed it. 
Ithen 
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I then returned to the houſe of the plaintiffs, and 
received the money. 

Mr. Erſkine, on the part of the defendants, 
ſpoke to this eſſect.— It is eaſy to obſerve, from 
the very unuſual audience now preſent, that this 
is a Cauſe of great magnitude, importance, and 
expectation. And, indeed, without being re- 
minded by this multitude, it is impoſhble to 
live in the mighty commercial world, without 
ſeeing that this 18 a queſtion of very great im- 
portance. It is a queſtion on which I ſhall ad- 
dreſs myſelfto you with great diffidence. When 
I compare my little experience with your great 
experience, that diffidence is encreaſed. I know 
I riſe upon the unpopular ſide of the queſtion, in 
the face of a multitude of enlightened perſons. 
This adds to my difhdence ſtill. 

At firſt view, I conceive this to be the caſe :— 
Shall a man who accepts a bill of exchange, with 
the actual privity of a particular fraud practiſed 
on the world, afterwards take the advantage of his 
own wrong, and in an action brought not by the 
perſon practiſing this fraud, but by an innocent 


individual, refuſe to pay that bill for which he 
has had value? — The human mind ſtarts at the 


firſt ſtatement of ſuch a propoſition. But let 

us conſider who the parties are. 
This is not ſo clear a caſe, but that it has raiſed 
conſiderable doubts in the mind of a moſt able 
magiſtrate,— 


6 

magiſtrate, the Lord Chancellor. Having this caſe 
brought before him, he would not ſuppport thoſe 
claims which to others appeared ſo plain, till he 
had the opinion of a Jury. God forbid that 
clear opinions, however ſupported, ſhould pre- 
vail in this country unfortified by the poſitive 
rules of law. I am not counſel here alone for 
Gibſon and Johnſon. It is the misfortune of 
this caſe, that the defendants have not only in- 
_ volved themſelves, but various other parties.— 
They, as bankers, had in their hands the money 
of multitudes of individuals. A bankruptcy 
follows, and thoſe bills pour in in abundance, to 
ſweep away that fund that was to be divided 
among the innocent creditors of Gibſon and 
Johnſon, among whom are many women and 
infants. Thoſe who bring this action ſay, they 
have a right to be paid out of this fund. This 
is the caſe of creditors againſt creditors. I mean 
to throw no aſperſion on the character of the 
plaintiffs : I believe it to he perfectly fair and 
irreproachable. They are holders of a bill for 
7211. 5s. and for which they have paid a fair 
and valuable confideration. And they now con- 
tend that this bill ought to be paid out of the 
eſtate of Gibſon and Johnſon, which is now taken 
out of their hands for the purpoſe of being di- 
vided equally among all their creditors. Shall 
therefore the holders of this bill be admitted 
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equally with the other creditors? Who ſhall 

decide between them ?—The law ſhall decide. 
If you conſider the thing in this point of view, 


much prejudice, if I may be allowed that ex- 
preſſion, will be removed. And when the mind 


comes truly to confider what every Jury ought 


to do, I apprehend the holders of this bill cannot 


recover. | 
The cuſtom of merchants 1s not what all the 


merchants of this great city may think to be 


the cuſtom, but that which the law has, from 
time to time, ratified and approved, ſo as to 


make it a part of the law by which our proper- 


ties are protected. If the practice of merchants 
conſtituted the law or cuſtom of merchants, then 


Judges muſt refer to juries, inſtead of juries re- 
ferring to them. But the cuſtom of merchants 


is part of the common juriſprudence of the coun- 
try. We are in a caſe wide indeed of the cuſ- 
tom of Engliſh merchants. We are now in a 
cuſtom which has begun in fraud, and ended in 


ruin. This can never be called the cuſtom of 


merchants. I take the cuſtom of merchants to 
have had its riſe in convenience.—There are 
three ways of drawing bills, which convenience 
would faggeſt, and cuſtom juſtify. Firſt, —For 


inſtance, if A. lives in England, and owes B, who 


lives in Holland, (. 50, if C. be going from Hol- 
land to England, he may pay B this „. 50, and take 
a bill of exchange drawn by B in Holland upon 
A in 
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A in England, and receive the money when he 
comes thither. Thus B receives his debt at any 
diſtance of place, by transferring it to C, who 
carries over his money to England, in paper cre- 
dit, without danger of robbers or loſs. This 1s 
a convenience to all the parties. After this 4's 
obligation is not to pay to B, but to C to whom 
this 50 1. is payable on the face of the bill. | 
Secondly, —SuppoſeI wiſh to draw money out 
of the hands of a third perſon :. I make a bill 
payable to myſelf, or order ; whoever procures 
this bill, with my indorſement, 1s entitled to re- 
ceive the amount of it. 
A third kind of bill, is that payable to n 
It is on the convenience of trade that the law 
or cuſtom of merchants has been built. But a 
new and infamous cuſtom has begun to prevail, 
which, it ſeems, is now to be conſidered as the 
cuſtom of England: That a man ſhall take a bill 
with the name of a perſon on it who has no 
exiſtence; and that this is to be regarded as 
a matter of no moment. This would be dan- 
gerous indeed. The witneſſes have told you, 
theſe fictitious names were uſed for the ex- 
preſs purpoſe of impoſing on the public; and that 
what was written 1n a real hand, and appeared to 
be a real tranſaction, was abſolutely falſe. If the 
indorſees could recover under ſuch circum- 
ſtances, it ſeems to me, that the verdict of a Ju- 
ry would ſanction a dreadful inconſiſtency ; 
D 2 namely, 
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namely, that a man in a civil action might take, 
a title for which, in a criminal proſecution, the 
man who gave him that title, muſt ſuffer the pu- 
niſhment of the law. 

I refer to you, whether the defendants, at the 
time they accepted this bill, knew that John 
White was a fictitious perſon ; or if they did not 
know it, whether they might have known it. —If 
it was by a culpable negligence only that they 
did not know it, I think they are equally bound. 
But this obſervation applies equally to the plain- 
tiffs.—You muſt examine whether they took 
this bill in the ordinary courſe of trade.—I do 
not charge them with any thing that affects their 
moral character; but if I find them guilty of 
culpable negligence,—if I find that by a little 
attention they might have ſeen this bill was ſuſ- 
picious, the inference muſt ſpread like the radii 
of a cirele.— By what evidence are the defendants 
to be fixed with this privity ?—Becauſe the bill 
was dated at Mancheſter ?—It is no unuſual 
thing for a man to date a bill at London, though 
he happens to be at a diſtance from it.—It was 
obſerved that the date of this bill, had there 
been no other circumſtance, muſt have ſhewn 


the payee was fiftitious.—The arguments of my 


tearned friend are extremely ingenious, but they 
apply equally to his own clients. —Suppoſe the 
plaintiffs could fix the defendants with an hun- 
dred felonies, yet if in this particular caſe they 


cannot ſhew the defendants were privy to John 
Whue's 


White's being a fictitious payee, they cannot 
recover. 

When this bill came to Gibſon and Johnſon, 
from Liveſey and Co. drawn by them in favour | 
of John White, the defendants might very natu- 
rally ſuſpe& this name was fictitious.— There is 
undoubtedly ſomething in this argument ;—but 
as I have juſt obſerved, it applies equally to 
Minet and Fector. | 

When this bill was firſt preſented to the plain- 
tiffs, for the purpoſe of being diſcounted, they ſaw 
the name of a payee ; and if this payee was 
real, the bill ought to have come to them from 
the payee, and not out of the hands of the 
drawers. 

The rules of evidence are uniformly the ſame 
in all caſes, civil and criminal : and the ſame 
facts which will enable you to infer that the de- 
fendants knew this bill was made payable to a 
fictitious perſon, will enable you to come to this 
_ poſitive concluſion, —that a capital felony was 
committed.— The circumſtances under which 
the plaintiffs received this bill, were out of the 
uſual courſe of trade; and the ſame juſtice, can- 
dour, and liberality of the Jury, which are due 
to the plaintifls, extend, in an equal degree, to 
the defendants.—I can never recover through a 
forgery, when I either knew of that forgery, or 
might have known it. 
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With reſpect to the witneſſes who could have 
proved this privity in the acceptors, my learned 
friend hinted at the reaſon why they had with- 
hoiden their teſtimony.—Had they come for- 
ward, there was ſome riſk of being hanged. 

It is eaſy to diſtinguiſh this caſe from another, 
ſomewhat of a ſimilar nature; viz. Tatlock againſt 


Flarris.—Tn the. laſt caſe, the defendant, Harris, 


drew the bill on himſelf, and was the fabricator 


of it ſrom beginning to end ;—in the preſent. 


caſe. the deiendants. are only acceptors ; and 
therefore the evidence againſt them is much 
weaker. 

There is another difference 

In the caſe of Tatlock and Harris, the defend- 


ant drew the bill payable to Gregs and Co. in 


one form, and accepted it in another: he had 
lihexwiſe hard meney for it. 

A man who accepts a bill, undertakes to pay 
it to any man who has a right to receive it: he 
undertakes to pay it to any bona fide holder. — 
Now I will undertake to ſhew that Gibſon and 
Johnſen do rot Rand fo circumſtanced, in this 
reſpec, becauſe they have reccived no valuable 
conſideration whatever for accepting the bill in 
queſtion. It was an impoſition practiſed on the 
deſendants, in giving them bad paper, which 
they had every reaſon to ſuppoſe was good, and 


part of which really was good. The defendants 


are in advance to Liveley and Co. ( 20, ooo. 
Gentlemen, 


| (11 
Gentlemen, — This is a ſubject enurely for your 
conſideration; and all that I defire is, that you 
will do equal juſtice between the parties. 


EviDENCE FOR THE DEFENDANT s. 


Samuel Tudman.—l was a clerk to Gibſon and 
Johnſon, and knew their affairs from the time 
their connection began with Liveſey and Co.— 

They were in advance to Liveſey and Co. to a 
conſiderable amount.—Bills were drawn to a 
great extent by both Houſes. I never knew that 
any of thoſe bills were made payable to fictitious 
payees till afier they came to ſtop payment.—I 
have no reaſon to believe, or to ſuppoſe, that 
Gibſon and Johnſon knew or even ſuſpected, 
that any of the names on the bills were fictiti- 
ous.—The bills that were brought for acceptance 
were ſometimes left, but moſt frequently were 
accepted when preſented, 


CRoss-EXAMINED. 


I was a clerk before I went to the defendants. 
never ſaid to any body that I knew the names 
of the indorſers of thoſe bills. ] do not recolle& 
the circumſtance of bills coming wet for accept- 
ance;—although they had been wet when drawn, 
they muſt have been dry before they got half 
way to the acceptors. 
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Joſepht Poole.—T was a clerk to Gibſon and 


Johnſon previous to the year 1785.—T believe 


that Gibſon and Johnſon did not know that the 
bills drawn by Liveſey and Company were in fa- 
vour of fictitious payees. 


CRros88-EXAMINED. 
I hs ſeen bills drawn by Liveſey and Co. 
but never ſaw any man put the name of John 
White on any them. 


John Slack —I know that two men of the name 


of White live at Mancheſter ; the one a grocer, 
and the other a liquor- merchant.— I do not know 


that they had any tranſactions with Liveſey & Co. 


John Hawkins.—I was a clerk to Gibſon and 
Johnſon, and am now clerk to their aſſignees.—l 
never ſaw any clerk in the houſe of Liveſey and 


Co. put the name of John White on any bill. 


Cross-EXamINED. 


I was clerk to the defendants about twenty- 
two months.—lI kept a caſh-book, but never 


brought bills from Liveſey and Co. to Gibſon 


and Johnſon for acceptance.—I never ſaw any 
bill filled up. I have made obſervations on the 
indorſements, and thought I knew the hand-wri- 
ting of ſome of them ; but the perſon whoſe 
hand I thought it was, on being queſtioned, de- 
nied it, or gave evaſive anſwers.—l entered the 
bills in an acceptance-book.—I never conimuni- 


cated my ſuſpicions reſpecting the indorſement 
to 
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to Gibſon and Johnſon. —Theſe bills came re 
gularly for payment, and were duly honoured. 

Lord Kenyon. —Evaſive anſwers ſeem to me to 
go pretty far to create ſuſpicion. ' 

How came you to pay bills to the amount of 
hundredsofthouſand pounds, toperſons whoyou 
were not certain had a right to receive them ? 

To this queſtion the witneſs gave no anſwer. 


—_— ic. _— 


Mr. BBRARCROF T's REPLY to Mr. Exsxr1Ng. 


I moſt ſincerely join my learned friend in his 
laſt petition, that you will do equal juſtice be- 
tween the parties in this cauſe, which I ſee is of 
conſiderable expeRation.—In order that I may 
do juſtice to my clients, it will be neceſſary for 
me to beg of you the ſame attention which you 
paid to my learned friend. I may ſet out with 
obſerving, that in point of duty, you are bound 


to afford it. 
My learned friend has on this, as on all other 


occaſions, exerted himſelf with equal zeal and 
abilities ;—but, notwithſtanding both, which he 
eſſes in very great perfection, he has not one 
nch of ſolid ground to ſupport him. I can 
trace and detect him in every attempt he has 
made to run away with you in this cauſe. 

It is your duty to leave out of the caſe the 
Lord Chancellor's doubts—an authority for 
which I have the moſt unfeigned reſpect. Every 

man 


4 ——— ; wy 
— — — 12 * 


—— — 
22. 4 LI YL 


—— . 


( 42 ) 
man who knows him, knows the ſtrength of his 
mind, and his zeal to do juſtice. 

But this caſe 1s to be ſettled by you, on your 
oaths, without any regard to the doubts of a 
great judge thrown out in another place, and who 
has ſent this cauſe into a court of law to be tried 
by you. You will therefore pay no attention to 
thoſe doubts, which decide nothing either the 
one way or the other. My Lord will direct you 
in deciding the law. | 

Let us fee what the facts of this caſe really 
zre.—Another attempt was made to miſlead you. 
You were told not to mind the defendants, but 
were deſired to recollect that other perſons were 
likewiſe concerned in this queſtion. Then my 
learned friend ranks among the innocent credi- 
tors of Gibſon and Johnfon,many women and in- 


ants; exhibiung, upon this occaſion, thoſe tragic 


wers which he at times exhibits, a little too 
much for the gown he wears, in the character 
of a very able actor. 

Let us conſider a little what are + his arguments. 
A bill of exchange, ſaid he, had its origin in 
the convenience of commerce.—He likewiſe told 
vou that there were three ſorts of bills; one 
payable to a particular payee, a ſecond to the 
draw er's order, and a third payable to the bear- 
er.—-You were alſo very truly told, that there 
was a material diſtinction betwen a former caſe 
and the prefent. In the caſe of Tatlock againſt 
Harris, 


- 
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Harris, it was taken as a fact in the cauſe, that 
the detendanis actually had the money in their 
pockets.— On the preſent occaſion I have no dif- 
ficulty to ſay, at the time this bill was accepted 
by Gibſon and Johuſon, they were in advance to 


Liveſey and Co.—Bat what has this argument to 


do with 1anocent indorſees, and the purchaſers 
of a bill for a valuable couſideration?— This is 
no anſwer to men of this deſcription.—The 
queſtion then will be, heiner the preſent plain- 
tifls are ſuch innocent indorſees. 

In the firſt place you are to conſider, and up- 
on the evidence to decide in point of fact, whe- 


ther you think Gibſon and Johnſon, in this 


tranſaction, are to be conſidered as knowing John 
White was a fictitious payee. I ſhall not waſte 
your time, nor infult your underſtandings, in 
ſuppoſing it is a queſtion, whether or not John 
White is a fictitious perſon.— The name of John 
White was not written by John White, but by 
a clerk in the houſe of Liveſey and Co.— 
I take my ground here, that you, the Jury, 
muſt take it as a point of fact, that John White 
is a fictitious perſon, as to the bill in queſtion ; 
and that Gibſon and Johnſon knew this fact. 
This will entitle me to a verdict.—I ſay upon 
this evidence, there 1s no one ground for you, 
the Jury, to decide in ſavour of the defendants ; 
but you are called on as men of ſenſe, of can- 
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dour, and juſtice, and as merchants, to find a 
verdict for the plaintiffs. 
Whatever knowledge in the tranſaction of 
buſineſs the agent of a party who carries on that 


| bufinefs may poſſeſs, ſhall be taken to be the 


knowledge of his principal.— There is a ſimilar 
inſtance which occurs to every body. Suppoſe 
a man at the end of the world employs a broker 
to effe& an inſurance, any thing he knows, if it 
is material, will affect his principal. Whatever 
this agent knows or does, ſhall be confidered as 
the knowledge and deed of the perſon who em- 
ploys him. The principal puts the agent in his 
place :—he is himſelf. The queſtion then is,— 
ſhall the knowledge of the clerks of Gibſon and 
Johnſon be imputed to Gibſon and Johnſon them 
ſelves? What man among you cannot decide 
whether Collier or Hawkins ſpoke truth? The 
probability of the thing ſpeaks for itſelf. Is 
there a man among you twelve who doubts, and 
it not perfectly perſuaded in his own mind, that 
Gibſon and Johnſon knew perfectly well that 
John White was a ficinious perſon, and that 
that they did not care a farthing about it? Tud- 
man, in his evidence, confeſſed, that Mr. John- 
fon who had accepted thoſe bills, had the ſame 
opportunity as he of obſerving them; and, 
altho they accepted bills annually, at leaſt to the 
amount of one million, you are deſired to be- 

| lieve 
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live that Tudman had no idea there was any 
thing fictitious in all this buſineſs, and that he 
had not the leaſt reaſon to believe or ſuſpe that 
Gibſon or Johnſon had any knowledge of it. 
The conſcience and juſtice of this caſe entitle the 
plaintiffs to ſay to the defendants, you have got 
that money in your pockets which ought to be 
in our's. 

I ſay I have a right to recover on a bill of ex- 
change, as a bill of exchange.—In this caſe, I 
have no evidence to ſhew that Gibſon and John- 
ſon received any valuable conſideration for this 
bill though they accepted it. If you are to ſay, 
that the preſent plaintiffs, who hold this bill for 
a valuable conſideration, ſhall not recover, be- 
cauſe the bill was made payable to a non-entity, 
then every perſon of this great city might get 
fortunes by drawing bills, putting the names of 
fictitious perſons upon them, and then getting 
them accepted by their friends, who could never 
ſuffer, in as much as the holders could never 
recover. 

I take the law to be this :—An inftrument of 
any kind, of a ſolemn and important nature, is 
to be conſtrued, not according to what it ſays, 
but according to its meaning,—according to its 
ſubſtance ; and therefore points of law relating 
to the conſtruclion of bills of exchange, of poli- 
cies of inſurance, and in ſhort, of every written 
contract, are to be referred to judges. 

In 
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In this caſe, Liveſey and Co. draw a bill on 
Gibſon for their own uſe. In doing this, are 
they not ſubſtantially drawing in favour of 
themſelves ?—They actually received the mo- 
ney which came out of the pockets of my cli- 
Ents. 

Gentlemen,—I aſk your pardon for having 
taken up ſo much of your time in a caſe that 
ſeems to be ſo plain. I ſhall ſay no more, but 
fit down in the fulleſt confidence that you will 
find a verdict for Minet and Fector. 


LORD KENYON's ADDRESS to the JURY. 


GENTLEMEN OF THE JURY : 

I ſhall not trouble you at preſent with many 
obſervations, as the cauſe has been diſcuſſed at 
great length, by. the counſel on both fides ; 
nothing that I can ſay, will contribute much to 
your aſſiſtance. The queſtion now to be decid- 
ed, is reduced to a ſingle queſtion of fact, and 
that queſtion is of great importance to the par- 
ties immediately concerned, the amount of the 
bill being near 8001. ; but this caſe is of infinite- 
ly more importance to the commercial world. 
All queſtions reſpecting commerce are of infi- 
nite importance to a commercial country. 

We find the parties in this cauſe trading to 
to the amount of one million a year. This is 
alſo of great importance. 

The 
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The queſtion already decided, viz. Taock 
againſt Harris, and which, as 1s admitted, bears 
ſome relation to the preſent queſtion, yet is not 
preciſely in point, and does not decide this 
cauſe. It was thought proper to have the law 
' diſcuſſed, and to have the deciſion of the Court 
of Kings Bench on that queſtion. That deci- 
ſion, however, does not exactly apply to this 
point. Nor 1s this cauſe decided by any thing 
that fell trom my Lord in Chancery.—Undoubt- 
edly the Lord Chancellor performed his duty 
to the public, in ſending this queſtion to be dif- 
- cuſſed before a Special Jury. This queſtion 
coming before his Lordſhip, fitting under the 
Bankrupt Laws, could not be ſo properly diſ- 
cuſſed ; aud it is of importance that all great 
- queſtions ſhould go to the dernier reſort, the 
_ Houſe of Lords. 
It is admitted, that in bills of exchange, 
which are drawn 1n favour of exiſting perſons, 
it is abſolutely neceſſary that thoſe perſons 
in whoſe favour ſuch bills are drawn, ſhould, 
indorſe them. This gives title to the bearers, 
and nothing ſhould change this-legal poſition. 
It is alſo of infinite importance that the law 
ſhould be known ; and that the juſtice that is ad- 
miniſtered to private individuals, by trampling 
on the. ground of law, 1s purchaſed at a price 
infinitely too high. 


This 
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The queſtion, as conſidered by the counſel 
for the plaintiffs, leaves this ground of law un- 
touched. 

What the queſtion in this cauſe is, muſt be 
collected from the record; and you are now to 
decide between the parties. 

One of the counts, as it is called, or one of 
the ſtates of the caſe, is this: That a bill was 
drawn, payable to John White, or order, for 
7211 58.—that no ſuch perſon exiſted ;—that an 
indorſement was made on this bill, purporting 
to be the indorſement of John White ;—that 
this bill was afterwards accepted by the defen- 
dants in this cauſe ;—and that, although they 
had ſo accepted this bill, they knew perfectly 
that no ſuch perſon as John White exiſted. 

Theſe are the ſeveral facts which the plain- 
tiffs ſay, conſtitute ſuch a caſe as entitles them, 
in point of juſtice, to appeal to the laws of their 
country for redreſs. 

That the bill was drawn 1n favour of John 
White, is admitted; and tho', u rerum natura, 
ſuch a man might exiſt, yet no ſuch man exiſted 
for the purpoſe of thisbill. That the bill has been 
paid, is proved. All is proved in favour of 
the plaintiffs, except one fact, namely, that the 
defendants knew that John White had no ex- 
iſtence. This is the ſingle queſtion to which 
this cauſe, important to the parties, but more im- 


portant to the commercial world at large, is 
now 
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how. Whether this was ſo or not, is to be 
made out, not by direct evidence, but from thoſe 


facts which have been laid before you by the 


witneſſes on both fides. 
In order to prove that the houſe of Gibſon and 


Johnſon accepted and patd af bills that came to 
them, drawti by Liveſey and Co. without con- 
ſidering whether the payee really exiſted, I ſhall 
only ſtate the materiab parts bearing on this 
point, without going over all the evidence. 
Robert Booth, clerk to Liveſey and Co. ſaid, 


that he bad taken many bills for acceptance to 


Gibſon and Johnſon the inſtant they were drawn, 
and while the ink was moiſt ; that theſe bills 


were unindorſed, and in a multitude of inſtan- 


ces paid. Gibſon and Johnſon knew perfectly 
that he was one of the clerks of Liveſey and Co. 
The next witneſs, John Collier, faid, that if 
the tranſactions had been regular, the payees 
would have been the perſons to have carried 
thoſe bills to the houſe of Gibſon and Johnſon 


for acceptance. 


The clerks of Gibſon and Johnſon ſometimes = 


carried away bills from the houſe of Liveſey 
and Co. for acceptance. 

That the clerks of Liveſey and Co. had filled 
up bills and indorſed them, in the prefence of 
John Hawkins, clerk to Gibſon and Johnſon ; 
and that Hawkins, immediately: after,. carried 

| 8 them 
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them to the houſe of the defendants for ac- 
ceptance. 

Suppoſing this to be ſo, it was certainly pr etty 
notorious to the houſe of Gibſon and Johnſon, 
that thoſe bills were not made payable to real, 
but to fictitious peſons. 

The evidence of theſe parties, and the weight 
and conſequence that is due it, is peculiarly 
within your juriſdiction. 

In oppoſition to this, on the part of che de- 
fendants, they call Samuel Tudman, formerly 
one of the clerks of Gibſon and Johnſon, and 
now clerk to their aſſignees. He ſaid, that no bill, 
to his knowledge, was drawn in favour of a non- 
exiſting perſon. The ſame thing was alſo proved 

by Joſeph Poole, who ſtated, that he had been 

frequently at the houſe of Liveſey and Co. and 
had never ſeen any of their clerks either fill up 
bills or indorſe them ;—That he had no ſuſpicion 
that any of thoſe bills were payable to fictitious 
ons, nor had the ſmalleſt reaſon to believe 


that Gibſon and Johnſon bad any ſuch know- 


ledge. 
John Hawkins ſaid, he thought he ſometimes 


knew the hand-writing of the indorſers ; but 


when he aſked thoſe peſons whether ſuch in- 
dorſements were their hand-writing, they always 
denied it, or gave him evaſive anſwers. 
He ſuffered thoſe bills to be paid, and did not 
communicate bis ſuſpicions to his principals. 
- I would 


1 

I would not ſay any thing harſh of a young 
man, but ſurely his conduct was a little inadver- 
tent in this buſineſs. F 

This is all the evidence ; ; and it is for you to 
ſay, whether that which the declaration ſtates to 
be the caſe, was the caſe ; namely, whether this 
bill was accepted under a colourable pretence, 
and merely for the purpoſe of giving it the ſem- 
blance of a real tranſaction. 

I admit the law to be as laid down by the 
counſel for the plaintiffs ; when you look at 
paper, you ought to conſider the parties to the 
tranſaction. It is not the words of a deed, but 
the ſubſtantial effe& of it in the eye of the mind, 
that ought to govern the tranſaction. 


It is for you to decide on this point: The 


conſtitution of the country has given you a ju- 
riſdiction over it, and I am certain you will do 
ſubſtantial FRI between the O_ 


The E for . froe minutes, and found 
a verdict for the Plaintiffs. Damages 71211. 58. 
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MICHAELMAS TERM. - 


— —_— — 


COURT OP KING's n 
ne 1789. 
AIX EI GIBSON 


AND AND 


Againſt 


FECTOR, ) ( JOHNSON. 


IR. ERSKINE.—In the cauſe of Minet and 
Fector, againſt Gibſon and Johnſon, tried 
before your lordſhip and a Special Jury, laſt 
Tueſday, at Guildhall, I, on the part of the de- 
fendants, have humbly to move your Lordſhip 
in arreſt of Judgment.—I make this motion un- 
der the idea that my learned friend meant to take 
a general verdict.— I now find the plaintiffs mean 
to enter up their verdict on ſome particular 
count or counts of the declaration. 
Lord Kenyon. I have no objection that it ſhould 
come on either by a motion in arreſt of judg- 
F pas 
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ment, or for à new trial, that the Court may 
conſider the whole juſtice of the caſe. 


| Mr. Juſtice Buller. The counſel for theplain- | 
tiffs ſhould ſettle on what counts they will en- 
ter up their verdict. | 


Mr. Erſtine.— My beſt way will be to move 
for a new trial. 


Mr. Bearcroft—We ſhall enter up our judg- 
ment on the 5th and th count. 


Mr. Erſtine.— ſhall then move in arreſt of 
Judgment, 


Mr. Bearcroft.—l like what my Lord ſaid on 
this ſubject. that the whole juſtice of the caſe 
ſhould come before the Court, 


Mr. Erſtine.— This will make a great difference 
to my clients, 


Lord Kenyon.—The only thing, I underſtood, 
that Mr. Erſkine was anxious to guard againſt 
was, that the verdi& ſhould not be entered up 
on the count for money had and received, There 
was no evidence of this.—I ſtated to the Jury 
what I looked upon to be the merits of the 
queſtion. 

Mr. Juſtice Buller. —If you, Mr. Erſkine, think 
that the evidence given at the trial of this cauſe 

E 3 does 
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does not warrant a verdict on the 5th and 7th 
count, you will move for a new trial ; on the 
contrary, if you are of opinion that the evi- 
dence does warrant the verdict on theſe two 
counts, you will move in arreſt of judgment. 
Mr. Er ſtine.— ſhall firſt move for a new 

trial, and ſhall not be precluded from moving 
afterwards, if neceſſary, in arreſt of judgment.— 
I ſhall certainly contend that the evidence does 
not warrant the verdit on the 5th and 7th 
count 

Lord Kenyon.—Let two rules be drawn up, and 
let them come on together, 


MICHAEE- 
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COURT OF KINGS BENCH, 
Monday November 16, 1789. 


MINET _C GI BSON 
AND 1 4b 
1 
FE CTOR. JOHNSON. 
— — — — — — —*—”——— 


M. ERSKINE, on the part of the defend. 

ants, ſaid he was anxious as to the arrange- 
ment of this caſe. The plaintiffs had been called 
upon to ſay, on what count or counts they would 
take their verdi& :—They had anſwered, on the 
th and 7th count. 

He ſaid, he was now called upon to ſhew 
why the verdict ſhould not be taken on thoſe 
counts. | 

He obſerved, that he had no other wiſh, in 
preſenting himſelf firſt to the Court, than that 
the ſubjet might be intelligible, and that his 
objetions might be anſwered. 

„ His 
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His firſt propoſition was, that the evidence 
given at the trial did not ſupport any count in 
the declaration but the firſt ; and thgrefore the 
plaintiffs muſt take their verdict on that count. 

Secondly, he meant to contend, that if the 
verdict was taken on the firſt count, the judg- 
ment muſt be arreſted, as bad, on the record.— — 
They were to conſider whether the evidence 
would ſupport any of the. other counts.— The 
evidence, or rather the facts, which the Jury 
found as the reſult of the evidence, were clear 
and unequivocal.— The facts which the Jury 
muſt have neceſſarily found were, that Liveſey, 
Hargreave and Co drew a bill, payable to John 
White, or order, knowing that no ſuch perſon 
exiſted ;—that the drawers, Liveſey Hargreave 
and Co. indorſed it to the plaintiffs ;— and that 


the defendants, Gibſon and Johnſon, aceepted 


it, knowing alſo that na ſuch perſon as John 
White exiſted ;—and that, on the ſettling of ac- 
counts hetwen the parties, the balance was in 
favour of the defendants, who had received no 
value for the bill.—Theſe were the facts, verba- 
tim et literatim put on the record, in the firſt 
and fixth count ; which fixth count differed 
from the firit count in this, that it drew a con- 


cluſion in law, that the inſtrument had the ope- 


ration of a bill payable to bearer. And yet the 


| plaintiffs had fled from theſe two counts, and 


had taken refuge under the fifth and ſeventh 
2 00 counts 
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counts, which ſtated a tranſaGion totally dif- 
ferent. 

He contended that the cuſtom of merchants 
did not warrant the court to decide that it was 
a bill payable to bearer; nor could they ſay that 
the legal operation of this inſtrument was dif- 
ferent from the eſſect which they muſt have 
given to it on a ſpecial verdict.—If this was not 
maintainable in law, there was an end of every 
record in Weſtminiſtar-hall. 

He ſaid, the reaſoning which he meant to uſe 
on this occaſion, did not, in the ſmalleſt de- 
gree, claſh with the caſe of Tatlock and Harris. 
That judgment went upon the common counts. 
In that caſe, the principle was this :—That 
| the acceptor of the bill had received the full 
value of it :—he had got the money in his pock- 
et and therefore it was held that he was bound, 
in conſcience and equity, under the common 
counts, for money had and received to the uſe 
of the bona fide holder. 

He took the caſe of Tatlock and Harris not to be 
founded on the cuſtom of merchants.—The ac- 
ceptor was not bound to pay, becauſethe cuſtom 
of merchants compelled him, but his obligation 
aroſe from the cuſtom of equity and conſcience, 
of faith and good dealing, though 1n the teeth 
of the cyſtom of merchants. The defendant 
Harris, had received the money, and confequent- 
ly be undertook to pay to che fair holder of the 

bill 
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dill that ſum of money which he had received 
from the drawer, who claimed this money equi- 


tably for money had and received to his uſe. 
For you, the acceptor, having received money 
for your acceptarrce, and you knowing that no 
ſuch perſon as John White exiſted, and conſe- 
quently that there was no legal order, you un- 
dertook for the money you received, to pay that 
money back again to the holder of the bill. Sup- 
poſe, that in this particular inſtance, the defen- 
dans Gibſon and Johnſon had received value 
for their acceptance ; and ſuppoſe, that although 


i they had received value for their acceptance, 


and had been charged under the common 
counts, they had ſet up againſt a bona fide hol- 
der, (which he took the plaintiffs to be, as they 
were ignorant of the whole tranſaction) that this 
was not a bill according to the cuſtom of mer- 


chants,—what anſwer would have been given? 


You ſay this is not a tranſaction according to the 
cuſtom of merchants.—I anſwer, it is not the 


act of the acceptance which binds you, but the 


money received in conſequence of the accept- 
ance. Yoy are charged, in an equitable action, 
for money in your pocket, which according to 


equity, conſcience, and good faith, you cannot 
keep, but muſt deliver over to the plaintiffs. 


This caſe, therefore, is not affected by that of 
Tatlock and Harris, which was merely an equi - 
table claim the plaintiff had on the defendant, in 

ler 
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conſequence of money received, and not on ac- 
count of his being the acceptor of the bill. 

The queſtion here is, is this a bill payable 
to bearer, drawn according to the cuſtom of 
merchants ? | 

Mr Erſkine ſaid he now meant further to ex- 
poſe the argument, that * was a bill payable 
to bearer. 

He ſuppoſed that Minet and Fector, who were 
the immediate indorſees from Liveſey, Har- 
greave and Co. inſtead of keeping the bill, and 
bringing an action upon it, had indorſed it, and 
paid it away to Child and Co.—that Child and 
Co. had indorſed it toDrummondand Co.—and 
that they had indorſed it, and paid it to him; 
could he have ſtruck out all theſe indorſements ? 
What appearance would this have had on the 
cuſtom of merchants ?—How was it poſſible for 
this bill all of a ſudden, to become a bill pay- 
able to bearer, afier it had gone through the 
hands of the moſt eminent merchants, not as 
bearers, but from order to order ? | 

It ſeemed to him rather a precipitate conclu- 
ſion to ſay that you might declare according 
to the legal effect of an inſtrument. He meant 
to deny that propoſition, and to produce bis 
authorities —If he admitted this propoſition, 
then a bill of exchange might be pronounced to 
be, according to the cuſtom of merchants, as 
payable to bearer, though drawn corruptly and 

x frau⸗ 
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fraudulently in favour of a fictitious perſon, 
whoſe name was feloniouſly forged by an in- 
dorfement, and accepted by the defendants, who 
feloniouſly conſpired with the drawers. if 
ſuch a piece of paper, branded with forgery and 


fraud, was, in law, and according to the cuſtom 


of merchants, a bill payable to bearer, the moſt 
miſchievous conſequences to commerce muſt ne- 
ceſfrily enſue, Mr. Erſkine was proceeding in 
his argument, when 

Lord Kenyon aſked him whether i it had not been 
held that an action might be maintained on ſuch 
a note as this :— Received of A. B. one hun- 
dred pounds, which I promiſe never to repay.“ 
was not this declaring according to the legal 
effect of the inſtrument ? 

Mr. Erſtine ſaid, if this doctrine was true, then 
the firſt count alſo of the declaration was good. 
If he was driven to the firſt count, he ſhould 
ſhew it was impoſſible this count could ſtand, in 
point of law. 

_ He argued upon this part of the ſubject with 


vaſt ingenuity, and concluded with obſerving, 


that if the plaintiffs were entitled to recover, it 
juſt came to this propoſition : That a bill, branded 
with fraud and forgery, was a bill, acording to 
the cuſtom of merchants, payable to bearer .—- 


An acceptor, who had received the money, was 


bound, on the ſolid principles of equity, con- 
ſcience. 


a 
ſcience, and good faith; which thank God, 
were the great pillars of the law of England 
Their Lordſhips were now a queſtion of 
very great importance. 


Mr. Juſtice Buller ſaid, his preſent opinion 
was,that the Court could not direct the verdict to 
be taken on any other count but the fifth, which 
made it payable to bearer. The firſt count 
went on the idea that this was an indorſable bill 
and that the property was transferred by in- 
dorſement. His opinion was, that this was not. 
an indorſable bill, but a bill payable to bearer. 


Lord Kenyon ſaid, this cauſe was of vaſt impor- 
tance it involved in it property to the a- 
mount of a million ; and was therefore one of 
the greateſt queſtions, in poĩnt of value, that ever 
occurred. | 


Mr. Bearcroft obſerved, thatthis was a queſtion 
of great magnitude.—He wiſhed it to be on the 
record. —Their Lordſhips would obſerve, that 
if it were put in the ſhape of a ſpecial verdict, 
they were all agreed about the facts. The Court 
had now brought it to that point where he al- 
ways thought ĩt ought to be.— As it was intended 
that this queſtion ſhould go to the Houſe of 
Lords, it was of conſequence to his clients to 
bave it carried there as ſoon as poſſible.—He 


hoped, 


) 
hoped, that for the purpoſe of putting it on the 
record, their Lordſhips would fend it to a new 
trial. 


Mr. Mingay faid, he would rather have a vo 
verdict at once. 


Mr. Erſkine had no objection that the facts 
ſnould be agreed upon by the counſel; who, if 
they were at any loſs, might have recourſe to 
the notes of the Chief Juſtice. 1 


Mr. Bearcroft ſaid, after the facts of the ſpecial 
verdi& were found, the queſtion would be. 
Whether theſe facts ſupported any, and what 
counts ? Or, 1n other words, whether, in point 
of law, the plaintiffs could recover on any of 
che counts of the declaration. 


— — 


Tue counſel in this FER agreed on a Special Ver- 
dict, as follows ; vi. 


That the ſaid perſons uſing trade and com- 
merce as copartners, 1n the copartnerſhip name 
and firm of Liveſey, Hargreave and Company, 
on the 18th day of February, 1788, at the 
place within-named, made a certain inſtrument 
in writing, (the hand of one of the ſaid copart- 
ners, on their joint account, and in their copart- 
nerſhip name and firm of Liveſey, Hargreave 
and company, being thereunto ſubſcribed) and. 

directed 
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Airected the ſame inſtrument to the ſaid Tho- 
mas Gibſon and Joſeph Johnſon, by the names 
and deſeription of Meſſrs. Gibſon and Johnſon, 
Bankers, London; and which ſaid inſtrument 
is in the words and figures following, to wit: 


Mancheſter, Feb. 18, 1788. 
1.721 55. 


Three Months after Date, pay to Mr. Johs 


White, or Order, Seven Hundred Twenty-one 
Pounds, 558. Value received, with or without ad- 
vice. 


LIvESEVY, HarGREAvE & co. | 


To Meſſrs. Gibſon and Johnſon, 
Bankers, G. & ]. 
London. | 


And the jurors aforeſaid, upon their oaths 
aforeſaid, further ſay, That the ſaid Liveſey, 
Hargreave and company, at the time of making 
the ſaid inſtrument, well knew that no ſuch 
perſon as John White, in the ſaid inſtrument 
mentioned, exiſted. And the jurors aforeſaid 
upon their oaths aforeſaid, further ſay, That 
afterwards, — at the day and place within- 
mentioned, a certain indorſement in writing 
was made hy the ſaid Liveſey, Hargreave and 
Company, upon the ſaid inſtrument, purporting 

to 
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be the indorſement of John White, named 
therein, and to be ſubſcribed with his hand and 


name: And, that the ſaid indorſement purported 


to require the ſaid ſum of money in the faid in- 
ſtrument contained, to be paid to the ſaid Live- 
ſey, Hargreave and Company, or their order. 
And the jurors aforefaid, upon their ſaid oaths 
further ſay, That the ſaid inſtrument being ſo 
indorſed as aforeſaid, they, the faid Liveſey, 
Hargreave and Company, afterwards, at the day 
and place within-named, by a certain in- 
dorſement in writing made upon the ſaid inſtru- 
ment, and ſubſcribed with the hand and name 
of one Abſalom Goodrich, by procuration of the 
ſaid Liveſey, Hargreave and Company, appoint- 
ed the ſaid fum of money in the ſaid inſtrument 
contained, to be paid to the ſaid Hughes Minet 
and James Peter Fector; and then and there de- 
livered the ſame fo indorfed, as well with the 
name of the ſaid John White, as with the name 
of the ſaid Abfalom Goodrich, to the faid 
Hughes Minet and James Peter Fector, for a 
full and valuable conſideration in money, there- 
fore then and there paid by the ſaid Hughes 


Minet and James Peter Fector, to the ſaid Live- 


ſey, Hargreave and Company. And the ſaid 


Hughes Minet and James Peter Fector, then 
and there became, and were, and ſtill are, the 


holders of the faid inſtrument. And the jurors 


aforeſaid, upon their oaths aforeſaid, furthsr 
ſay, 


„ 
ſay, That the ſaid inſtrument was afterwards, at 
the day and place within- mentioned, preſented 
to the ſaid Thomas Gibſon and Joſeph Johnſon, 
for their acceptance thereof, and that the ſaid 
Thomas Gibſon and Joſeph Johnſon then and 
there accepted the ſame; they the ſaid Thomas 
Gibſon and Joſeph Johnſon, then and there well 
knowing that no ſuch perſon as John White in 
the ſaid inſtrument named, exiſted ; and that 
the name of John White, ſo indorſed thereon, 
was not the hand-writing of any perſon of that 


name. And the jurors aforeſaid, upon their 
. oaths aforeſaid, further ſay, That the ſaid Tho- 


mas Gibſon and Joſeph Johnſon, at the time of 


making and accepting of the ſaid inſtrument as 
aforeſaid, had not, nor had they at any time 
ſince, any money, goods, or effects whatſoever, 
of or belonging to the ſaid Liveſey, Hargreave 
and Company, or of the ſaid Hughes Minet 
and James Peter Fector, in their hands. And 


the jurors aforeſaid, upon their oaths aforeſaid, 


further ſay, that the ſaid Thomas Gibſon and 
Joſeph Johaſon, although often requeſted, have 
uot paid the ſaid ſum of money contained in 
the ſaid inſtrument, or any part thereof, to the 
ſaid Hughes Minet and James Peter Fector, or 
either of them, and that the ſame ſtill remains 


unpaid ; but whether upon the whole matter © 


aforeſaid, found by the faid jurors in manner 
aforeſaid, 
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aforeſaid, the ſaid Thomas Gibſon and Joſeph 
Johnſon are liable to the payment of the ſaid ſum 
of money in the ſaid inſtrument mentioned, or 
not, the ſaid jurors are altogether ignorant, and 

pray the advice of the Court here, in the pre- 
miſes. And if, upon the whole matter afore- 
ſaid, found by the ſaid jurors in manner afore- 
ſaid, it ſhall appear to the Court here, that the ſaid 
Thomas Gibſon and Joſeph Johnſon are liable to 


the payment of the ſaid ſum of money in the ſaid 


inſtrument mentioned, then the ſaid jurors upon 
their oaths fay, That the ſaid Thomas Gibſon 
and Joſeph Johnſon did undertake and promiſe, 
in manner and form as the ſaid Hughes Minet 
and James Peter Fector by their declaration have 
declared againſt them. And they aſſeſs che da- 
mages of the ſaid Hughes Minet and James 
Peter Fector, on occaſion of their not perform- 
ing the promiſes and undertakings within ſpeci- 
hed, over and above their coſts and charges, by 
them about their ſuit in that behalf expended, 
to . 7 21 58. And for thoſe coſts and charges 
to 40s. But if, from the whole matter found 
by the jurors, iu manner aforeſaid, it ſhall ap- 
pear to the Court here, that the ſaid Thomas 
Gibſon and Joſeph Johnſon are not liable to the 
payment of the ſaid ſum of money in the ſaid 


inſtrument mentioned, then the ſaid jurors upon 
their oaths ſay, That the ſaid Thomas Gibſon and 


Joſeph | . 


. 


„ 
Joſeph Johnſon did not promiſe and undertake 
in manner and form as they have within by their 
plea alledged. 


In Michaelmas Term, 1989, this Special Ver- 
dict came on to be argued in the Court of King's 
Bench; and the Court thereupon gave Judgment 
for the Plaintiffs, upon the fifth Count of the De- 
claration ; and for the Defendants on ths other 
Counts. 
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ZIOUSE OF LORDS. 
IN ERROR. 


THoMas GiBsON and } 1 
JoszpH JOHNSON, Plamtiffs in Error. 


AND 


Hoonzs Mixzr and f pendants in Error 


CASE FOR THE PLAINTIFFS IN ERROR. 


8 the judgment of the Court of King's 

Bench, a writ of error was brought, re- 
turnable in Parliament; and the plaintiffs in 
error having aſſigned general errors, and the 
defendants in error having pleaded that there 
was no error in the record of the proceedings, 
the ſaid plaintiffs in error hoped that the ſaid 
judgment would be reverſed, for the following, 
among other 
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Firſt. Becauſe by the law and cuſtom of mer- 
chants there are two ſpecies of nego- 
tiable inſtruments, or bills of exchange, 

| eſſentially 


Firſt. 


(1 
eſſentially different in their natures, 
the one payable to order, and the 
other to bearer; the former being 
only negotiable by indorſement, and 
the property 1n the latter being tranſ- 
ferable by mere delivery. 


Seconde Becauſe inſtruments of this deſcription 


are in the nature of ſpecialties, and are 
by law permitted to be declared upon 
as ſuch ; and the count upon which 
the Court have given judgment, ſet- 
ting forth and ſtating a bill payable to 
bearer, when the bill or inſtrument 
produced in evidence, purports to be 
a bill payable to order, is not ſup- 


ported by the evidence. 


Third. Becauſe the legal effect of every in- 


ſtrument muſt ariſe out of, and be 
collected from the words of it, and 
no parole evidence, or extrinſic cir- 
cumſtances, can give to it a meaning 
or operation contrary to, or different 


from that which appears on the face 
of the inſtrument itſelf. 


* 


Fourth. Becauſe in the caſe of inſtruments, 


the property of which paſſes by in- 
dorſement, it is peculiarly neceſſary, 
that there ſhould be perſons in exiſt- 

F 3 ence, 
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Fourth. ence, anſwering to the names indorſed 


upon ſuch inſtruments, in as much 
as additional credit is derived to 
them from the number of indorſe- 
ments made upon them, the conſe- 
quent appearance of their having 
paſſed through an entenſive circula- 
- tion, and the apparent liability there- 
fore, of a greater number of perſons 
to the payment of the money contain- 
ed in them. 


Fifth. Becauſe the facts found by the Jury, 


amount to the ſtatement of a fraud 
and foegery, which can never give le- 
gal effect to an inſtrument, nor be the 
foundation of a contract within the 
cuſtom of merchants; which cuſtom 
muſt be founded in convenience, be 
conſiſtent with reaſon, and ſanctioned 
by uſage: And conſequently, as the 
count on which the judgment for the 
defendants in error is given, declares 
on a bill drawn according to the 
uſage and cuſtom of merchants, the 
evidence does not ſupport ſuch decla- 
ration. 


Sixth. Becauſe judgment being given for the 


plaintiffs in error, on thoſe counts 
which ſpecially ſtate the circum- 
= 87 ſtances 
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Sixth. ſtances that have been found by the 


Jury, it follows, that they are entitled 
to it on that count, to the ſupport of 
which, the facts ſo found are the 
only evidence; otherwiſe it muſt be 
decided, that a tranſaction, which 
ſtated upon the record in an action 
upon the caſe, 1s not ſufficient to 
found a contract, or to make the party 
charged liable ; will, when found ſpe- 
cially by a Jury, and put upon the 
record in the ſhape of a Special Ver- 
dict, be ſufficient to found a contract, 
and to ſupport a count, ſtating a con- 
tract of a different nature. 


T. ERSKIN 
F. BOW ER. 
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1 * Defendants in Error humbly hoped, 
that the judgment of the Court of King's 
Bench would be affirmed, with coſts, for the fol- 

lowing, among other 
R EASOMN Ss 
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Firſt. It appears by the Special Verdict, that 
the defendants in error are fair, bona 
fde holders of the bill in queſtion, 
for a valuable conſideration; and 
Liveſey, Hargreave and Company, 
the drawers, at the time when they 
drew the bill, as well as the plaintiffs 
in error, Meſſrs. Gibſon and John- 
ſon, when they accepted it, are found 
to have been perfectly informed of 

the 
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Firſt. the non-exiſtence of White, to whom, 
or to whoſe order, the form of the 
bill makes the contents of it payable. 
The defendants in error therefore, are 
in a ſituation which entitles them to 
all the aid which, conſiſtently with 
eſtabliſhed legal principles, can be 
given by a court of Juſtice: And the 
plaintifis in error having acted under 
no miſtake or apprehenhon, and not 
being in any reſpe&t intereſted in 
the exiſtence or non-exiſtence of 


White, have no equitable claim to 
be releaſed from the effect of their 


engagement, or to prevent the ap- 
plication of any favourable rule of 
conſtruction to ſupport the demand 

of the defendants 1n error. 
Second. It is not neceſſary to the validity of 
deeds or contracts, that they can in 
all caſes operate according to the 
words in which they are expreſſed ; 
when the rules of law prevent ſuch 
operation, the inſtrument may legal- 
ly operate 1n a different manner, to 
give effe& to the legal intent of con- 
tracting parties. Thus words of de- 
miſe may operate by way of confir- 
mation; and, vice verſa, words of 
grant, 


1 


Second. grant by way of covenant ;* and ſo in 


many ſimilar inſtances. The intent 
of the drawers and acceptors of the 
bill in queſtion, was to make a ne- 
gotiable inſtrument ; and if for want 
of an actually exiſting payee, nomi- 
nated in the bill, it could not be fo 
indorſed as to be put into a ſtate of 
negotiability by indorſement, it is 
humbly conceived that there is no 
rule of law to prevent its being 
transferred by delivery, and having 
the effect of a bill expreſſed to be 
made payable to bearer, that being 
the only other method of negociating 
bills of exchange: and it is alſo con- 
ceived that the fifth count of the de- 
claration, which ſtates the bill ac- 
cording to its legal effect and opera- 
tion, is properly adapted to the caſe, 
and that the judgment thereon is 
warranted by the verdict. By thus 
giving effect to the bill, juſtice is 
done betwixt the parties, and the 
rule affords protection to the fair 
holder of bills of exchange, againſt 
frauds, by which they might other- 
wiſe be injured; without which pro- 
tection, the currency of bills of ex- 

| change 
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Second. change would be greatly obſtructed, 
and great inconveniencies would ariſe 
in commercial tranſactions. 

Third. It is objected that the defendants in 
error make title to the bill through 
the medium of a felony; but, ſup- 
poſing the indorſement of the name 
of White to have been a felonious 
act, the preſent action is not brought 
againſt the perſon who committed 
the felony, or for the felonious act: 
and i: has been decided, + that the bona 
fade holder of a ſtolen bill of ex- 
change might maintain an action up- 
on the bill, though it had been ne- 
gotiated to him through the hands 
of the perſon who ſtole it. —In the 
preſent caſe, however, the queſtion 
does not ariſe; ſor the verdict finds 
no intent to defraud; and, conſe- 


quently, no felony is found, nor can 
be intended. 


E. BEARCROFT, 
J. MINGAY, 
A. CHAMBRE. 


THIS 
F Peacock againſt Rhodes and another. Dougl. 611, 
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THIS Caſe was argued at the bar of the 
Lords, by Meſſrs. Erſkine and Bower, for the 
plaintiffs in error, and by Meſſrs. Bearcroft, 
Mingay, and Chambre, on the part of the de- 
fendants in error. Th 

After the arguments of counſel, the Lord 
Chancellor, on the 26th April, 1790, referred to 
the twelve judges theſe three queſtions, which 
comprehended the whole merits of this impor- 
tant cauſe. 


I—Whether the making of the inſtruments de- 
clared upon, appears upon the Special Ver- 
dict to be ſo criminal, that the policy of 
the law will not ſuffer an action to be 
founded on ſuch an indictment ? 


II. Whether upon the matter found in the Spe- 
cial Verdict, the bill mentioned in the fifth 
count can be deemed in law, a bill payable 
to bearer? 


III. Whether the matter of the Special Verdict 
will ſuſtain any other count in the decla- 
ration? 


On the 5dof February, 1791, the Judges at- 
tended, in the Houſe of Peers, for the purpoſe 
of delivering their opinions on this great com- 
mercial cauſe. 

Mr. 


„ 


Mr. Baron Hotham delivered his opinion upon 
theſe three queſtions, which were ſubmitted 
to the conſideration of the Judges.—lIt ſeemed 
to him, that the matter found 1n the Special 
Verdict was ſufficient to warrant their Lordſhips 
in ſaying, that the making of the inſtrument 
declared upon, was not ſo criminal that the po- 
licy of the law would not ſuffer an action to be 
founded upon it. 

On the ſecond queſtion, Whether the facts 
contained in the Special Verdict would ſuſtain 
the fifth count of the declaration, that this was 
a bill payable to bearer;—he ſubmitted to 
their Lordſhips, that it was impoſſible not to 
feel that the parties to this bill, the drawers and 
acceptors, notwithſtanding their plauſible en- 
deavoyrs, ought not to be permitted to avail 
themſelves of their own fraud; an attempt which 
t he law would in nocaſe endure, much leſs aſſiſt. 
Unleſs, therefore, ſome ſtubborn rule of law 
ſtood in the way of the judgment of the Court 
of King's Bench, it ought, in his opinion, to be 
ſupported.— It was admitted, that many caſes 
might be put, in which deeds and ſolemn inſtru- 
ments were not always to be conſtrued, or to 
have effect, according to their obvious or literal 
import, but that they ſhould have ſuch an ope- 
ration, as would carry the intent of the parties 
into execution, though contrary to the ſtrict 
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letter of the inſtruments themſelves. This prin- 
ciple of law, in his apprehenſion, would apply 
directly to the preſent caſe. The bill in queſtion, 
imported to be a bill of cxchange, payable to 
John White, or his order, but in truth and in 
fact, it was not ſo.—It never was, and it never 
could be ſo, becauſe there was no ſuch perſon 
exiſting as John White. This was a fact known 
to the acceptors as well as to the drawers; ſo that 
the bill, ſo viewed, was contrary to the principle 
that operated on deeds and other inſtruments ; 
they muſt therefore have recourſe to the intention 
of the parties, which, in the preſent caſe, was 
clear. It was impoſſible for the holders of this 
bill to prove their title through John White, 
who had no exiſtence, and who the plaintiffs in 
error knew did not exiſt; and therefore when 
they accepted the bill, they muſt have intended 
to have come under an obligation to ſomebody, 
otherwiſe their acceptance was idle and abſurd. 
If therefore they had accepted this bill, they 
ſhould be bound by their undertaking ; for it 
was a known rule of law, that no man ſhould 
take advantage of his own wrong. 

The difficulty on the form of the bill axoſe 
from no miſtake, but from a deliberate and con- 
certed act of the acceptors and of the drawers. 
But it was ſtill in their power to give effect to 
this bill. —Should they then be obliged to do 
ſo? It might not he too much to fay the ac- 


ceptors 
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ceptors intention was, that it ſnould be payable 
to the bearer; for they knew the bill had no in- 


dorſement on it by John White; they knew it 


came into the hands of Minet and Fector from 
Liveſey, Hargreaveand Co.—lt was ſent as a bill 
payable to bearer. 

He contended that it was not poſſible for theſe 


partners in fraud to ſay, we have accepted this 


bill, but we meant nothing by it but to cheat all 
mankind. Nor ſhouldthey be permitted to ſay, 
that it was not according to the law and cuſtom 
of merchants. 

He ſaid, the great principle that he went 
upon was, that parties to a bill ſhould not, any 
more than parties to any deed or inſtrument, take 
advantage of their own wrong. The plaintiffs 
in error having accepted this bill, with the 
privity that John White was a fictitious payee, 
and that the holders could not derive titlethrough 
him, the law would preſume that they in- 
tended that ceremony ſhould be waved. That 
this bill might be paid, the law would conclude 
that it was the intention of the acceptors to pay it 
to any bona fide holder; or, in other words, that 


it ſhould be conſidered as a bill payable to 


bearer. 

He conceived that ſuch a conſtruction would 
be moſt conformable to the import and eſſect 
which ought to be given to all commercial 


tranſactions, as well as to true policy and the 


principles 


1 
principles of ſubſtantial juſtice. It was of the 
greateſt importance that men's undertakings 
ſhould be executed, and their promiſes to pay, 
performed. 

The rule of law, that a man's own acts ſhould 
be taken moſt ſtrongly againſt himfelf, extended 
to all engagements and undertakings. He con- 

ceived the acceptors of this bill would not be 

permitted to ſay, wenever intended to pay. The 
law would hold them more ſtrongly to their 
engagement, on the ground of their own fraud, 
and would conſider the bill as capable of being 
transferred by delivery. 

A bill of exchange amounted tono more than 
an authority on the one hand, in the perſon to 
whom 1t was made payable, to make a demand; 
and, on the other, to an undertaking by the ac- 
ceptor that he would pay. The acceptor put 
himſelf in the ſituation which made it obligatory 
on him to pay the bill, either 1n the very terms 
of it, or according to its legal operation, as in 
this caſe, wherethe name of John White muſt be 
looked upon as nothing,—as a non-entity,—and 
the bill muſt be confidered as payable to a real, 
exiſting perſon ; that 1s, to the bearer. 

He was of opinion that the judgment of the 
Court of King's Bench would afford a proper ſe- 
curity to paper circulation, —would tend to the 
ſupport of public credit, and prove moſt benefi- 
cial to the great intereſts of trade and commerce. 

But 


1 
But the moſt fatal con ſequences muſt neceſſarily 
enſue, if the acceptors of bills were permitted 
to ſet up their own fraud as a juſtifi cation, and 
were to refuſe to pay any bona fide holder, for a 
fair and full confideration. 

On this queftion, therefore, his Lordſhip 
was of opinion, that, upon the matter found in 
the Special Verdict, the bill, as mentioned in 
the fifth count, might be conſidered as a bill pay- 
able to bearer. 

But thirdly, ſuppoſe the facts found by the 
Jury, and ſtated in the Special verdict, would 
ſupport the fifth count, which deſcribed the bill 
as payable to bearer, there was a third queſtion 
to be conſidered, Whether the matter in the 
Special Verdict would ſuſtain any other count in 
the declaration? his Lordſhip was of opinion 
that it would allo ſuſtain the firſt count, by con- 4 
fidering the bill as a new bill, by the ſubſequent j| 
indorſement of Liveſey, Hargreave and Co.— 
For evety indorſement was in the nature of a new 
bill, and had the ſame effect as if they had ori- 
ginally drawn the bill, without the name of John | 
White, payable to themſelves, or their own or- 1 
der. From the moment, therefore, this ſecond - if 


indorſement appeared on this bill, Liveſey, Har- 
greave and Co. gave a new title to it, and a freſh [ 
authority to pay to their own order. The ac- 2 
ceptance@f Gibſon and Johnſon was ſubſequent J 
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to ſuch indorſement ; and therefore that accept- 
ance, he conceived, muſt be coupled with the 
knowledge which they were bound to have of 
this ſecond indorſement by Liveſey, Hargreave 
and Co.—and knowing that, although there was 
on the bill a fictitious indorſement, there was 
alſo on it a real one. In that view of it, his 
Lordſhip conſidered the acceptors as liable under 
the firſt count. 


Mr. Baron Thompſon, Mr. Baron Perryn, and 
Mr. Tuſtice Gould, were of the ſame opinion with 
Mr. Baron Hotham on all the three queſtions. 

As there was no fraud diſcloſed on the face of 
the Special Verdict, —as it was not ſtated that 
the parties had made this inſtrument with an 
intent to defraud, they, the Judges, ovuld not 
infer it. 

Onthe ſecond queſtion they were of opinion that 
the Special Verdict would ſuſtain the fifth count. 
of the declaration, —that the legal import of this 
inſtrument was a bill payable to bearer. By this 
conſtruction no violence was done, ſince the 
perſons entitled to the money had a right to re- 
cover on the bills. Every perſon who had to do 
with paper of this kind ſhould be anſwerable to 
the bona fide holders. Their Lordſhips were 
therefore of opinion, that the Court of King's 
Bench had a ſufficient foundation for dgriding as 

they 
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they did, and chat therefore their judgment 
ought to be affirmed. 

At to the third queſtion, their Lordſhips were 
of opinion, that the matter found in the Special 
Verdi& would alſo ſupport the firſt count in the 
declaration. 


The Chief Baron next delivered his ſentiments, 
and ſaid, With reſpect to the criminal nature of 
this inſtrument, there was enough perhaps to 
have warranted both the drawers and acceptors 
to have ſtood at a different bar ; but as this did 
not appear on the face of the Special Verdict, 
the policy of the law would not ſuffer Judgesto 
infer it. Upon the firſt queſtion therefore they 
were all agreed; and for that reaſon he ſhould 
forbear ſaying more upon this Preliminary point. 

He next adverted to the different counts in the 
declaration, and thought there was not a pre- 
tence for ſaying that the matter of the Special 
Verdict could ſuſtain any of the counts, except 
the firſt, ſecond, fifth, and ſixth; and that there: 
fore the enquiry was reduced to this, whether 
this Special Verdi& would ſupport any one of 
theſe four counts. This would include every 
thing that remained on the ſecond and third 
queſtions. 

The Court of King's Bench were of opinion, 
that neither the firſt, ſecond, nor ſixth count, 
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could be ſuſtained, in point of law; and this 
would be material on the argument on the ſe- 
cond queſtion. The Court gave judgment 
on the fifth count, and thereby decided, that 
when a bill was made payable to a fictitious payee, 
the contents of that bill became payable to bear- 
er. He conceived it would be extremely diffi- 
cult to make out that this was a bill payable to 
bearer. For the Facts found by the Special Ver- 
dict were in direct oppoſition to the facts ſtated 
in the fifth count. And firſt of all, he preſumed 
it muſt be admitted, that before Minet and Fec- 
tor could recover on this bill, they muſt ſhew, in 
like manner, as every other plaintiff muſt ſhew, a 
ſufficient title. And in his judgment, there was 
a fundamental fallacy in the arguments uſed by 
the learned Judges on the other fide, ariſing 
from not obſerving this propoſition. —The plain- 
tiffs muſt prove their caſe, and make out their 
title, before the defendants were called upon to 
fay any thing. 

Bills of exchange being of ſeveral kinds, the 
title to recover on any bill muſt depend on what 
king of bill it was. A title to recover might be 
derived either from the drawers, or from the ori- 
ginal payee. In this caſe, the title of the ori- 
ginal payee was apparent on the face of the bill. 
The title derived from that payee was a title by 
aſſignment, a title which the common law did 
not acknowledge, and, as he GE could 
not 
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not make; a title which exiſted only by the cul. 
tom of merchants. If, by force of the cuſtom 
of merchants, this was a bill payable to order, 
the aſſignment muſt be by a writing on the bill, 

called an indorſement, appointing the contents of 
that bill to be paid to ſome third perſon. Every 
man could eaſily diſcover whether the holders of 
a bill claimed it under an aſſign ment as indorſees 
or as bearers. 'The title of the bearer appeared 
on the face of the bill,—the title of the indorſer 
appeared from the indorſement. Every thing 
that was neceſſary to be known reſpecting a bill 
of exchange, whether it was aſſignable by the 
cuſtom of merchants, and whether it had in 
fact been aſſigned, according to that cuſtom, 
would appear at once, by a fair inſpection ofthe 
inſtrument itſelf. The foundation of the right 


of a holder of a bill payable to bearer, was his 


being in poſſeſſion of the bill when he claimed 
title to it. 

In his Lordſhip's apprebelfot, the wit of 
man could not deviſe any thing better calculated 
for circulation be aſſignable quality of a bill 
was a thing created in the original frame and 
conſtitution of the inſtrument ; and the party to 
whom it was offered had only to read it. If a 
man claimed to be entitled to a bill of exchange, 
drawn in favour of a real payee, and not having 
an indorſement by that payee, he could not re- 
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cover on it, as on a bill of exchange, though be 
had paid a full conſideration. 

The preſent bill ſhould, if poſſible, be taken 
to be what it imported to be on the face of it, 
and ought not to. be governed by any private 
circumſtances. The plaintiffs declared on it as 
a bill of exchange, and had ſtated their title to 
that bill to be by aſſignment ; and the cuſtom of 
merchants directed that this aſſignment ſhould 
be by indorſement; and, ſuppoſing the payee 
was a real perſon, ir would be impoſſible to be 
transferred in any other manner. But they ſaid, 

in this caſe, that John White was a fictitious 
name, and that his ndorſement was likewiſe 
fictitious. They ſaid this fact was known to the 
acceptors; by reaſon whereof, and by the force 
of the cuſtom of merchants, the acceptors be- 
came liable to pay the value of the bill to them. 
His Lordſhip ſaid, he had looked in vain to diſ. 

cover where the places were to be found of this 
uſage and cuſtom of merchants applying to ſuch 
a caſe. He apprehended that no logician could 
draw ſuch 2 concluſion from ſuch premiſes; he 
aſked where that rule was to be found. If no 
ſuch rule was 0 be found expreſsly laid down, 
was it to be collected from inference ?—No rule 
had heen ſtated, to his apprehenſion, that war- 
ranted ſuch a concluſion. 

It was only by force of the uſage, and cuſtom of 
merchants that Mipet and Fector could ever re- 

cover 
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cover ofthis inſtrument, as on a bill of exchange. 
The common law could never recognize their 
title. 
His Lordſhip was of opinion, that this inſtru- 
ment was only a piece of waſte paper, upon 
which the cuſtom of merchants never attacked. 
He thought thatthedrawers of the declaration 
had not made the beſt uſe of their materials, 

It had been ſtated, that every indorſement was 
a new bill. He could have conceived in a caſe 
where there was no original payee, if they had 
declared on a new bill drawn by thoſe who made 
the ſecond indorſement, appointing the contents 
of the bill to be paid to the parties to whom 
the ſecond indorſement was made, that there 

would have been ſome authority for ſaying this 
amounted to a new bill, 3 

It had been contended on the other fide, that 
this was a bill payable to bearer. In his Lord- 
ſhip's apprehenſion, ſuch a bill was a mere nulli- 
ty. It was not ſurely a very ſound argument, to 
ſay, that this muſt be a bill payableto bearer, be- 
cauſe it could be payable to no other man. If 
the intent ofthe parties was to be collected from 
what appeared on the face of the inſtrument, 
they muſt conſider it as a bill ta paſs by indorſe- 
ment. Where then was the authority for ſaying, 
that it was according ta the effect and meaning 
of the bill, that the contents ſhould become pay- 
2ble to bearer ? The fifth count, therefore, had 
64 very 
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very great difficulties to encounter. How 
could make that, which upon the face of it 
plainly purported to be a bill of exchange to 
paſs by indorfement, a bill payable to bearer, he 
confeſſed he was totally at a loſs to compre- 
bend. | 
It had been faid, that the plaintriis in error, 
Gibſon and Johnſon, ſhould never be permitted 
to defend themſelves, by alleging that the payee 
was fictitious. He was ready to admit, that by 
the law of England, no man ſhould be permitted 
to allege his own crime; and, in that ſenſe, he 
agreed that no man ſhould take advantage of his 
own fraud, nor ſhould ſet it up by way of de- 
fence. But ſtill a plaintiff muſt always recover 
by bis own ſtrength. He muſt prove his eaſe, 
and when that was done, it ſhould not be per- 
mitted to a defendant to ſet up his own fraud, to 
inſiſt that the payee was fiftitious, and to ſhape 
that into a defence to anſwer the plaintiffs caſe.— 
But here the plaintiffs, in making out their own 
caſe, were driven to ſhew the facts which the 
defendants, by way of defence, were attempting 
to ſhew againſt them. Where the plaintiffs 
could not make out a fair, bona fide caſe, the de- 
fendants were not bound to ſay any thing. 
Unleſs this inſtrument could be ſhewn to be a 
bill payable to bearer, againſt all the world, it 
could never beſhewn'to be a billpayable to beaxer 


againſt Gibſon and Johnſon. 1 
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It had been ſaid, that by the judgment of the 
Court of King's Bench, the plaintiff was not 
robbed of his title, and the parties were not 
permitted toavail themſelves, of their own fraud. 
He was of opinion that it would be much 
better to puniſh fraud in a direct way, than in 
this indirect manner. This was a mode of pro- 
cedure which he thought very dangerous. 

It had been likewiſe ſtated, that there was an 
analogy between bills of exchange and deeds; 
and that the ſame ſort of conſtruction was appli- 
cable to both. It ought to be obſerved, that 
deeds, by the common law, had a certain ope- 
ration and conſtruction. Bills of exchange were 
Inſtruments which derived their effe& from the 
cuſtom of merchants But ſuppoſing there was 
fome analogy between bills of exchange and 
deeds, would it from thence follow that a bill 
payable to order, could be conſtrued into a bill 
payable to bearer ? 

There were certain words in deeds, which had 
4 certain ſenſe and known conſtruction, according 
to their plain, obvious, and common import. 
In reading a page of hiſtory, in any language, 
he who read it would interpret the words accord- 
ing to the meaning which they uſually had in 
that language. His Lordſhip ſaid, if judges 
went one ſtep beyond this, they did not conſtrue 
men's deeds, but made them. It wasa fallacious 

argument to apply the rules of the common law 
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very great difficulties to encounter. How they 
could make that, which upon the face of nt 
plainly purported to be a bill of exchange to 
paſs by indorfement, a bill payable to bearer, he 
confeſſed he was totally at a lofs to compre- 

bend. 
It had been faid, that the plaintiffs in error, 
Gibſon and Johnſon, ſhould never be permitted 
to defend themfelves, by alleging that the payee 
was fictitious. He was ready to admit, that by 
the law of England, no man ſhould be permitted 
to allege his own crime; and, in that ſenſe, he 
agreed that no man ſhould take advantage of his 
own fraud, nor ſhould ſet it up by way of de- 
fence. But ſtill a plaintiff muſt always recover 
by bis own ſtrength. He muſt prove his eaſe, 
and when that was done, it ſhould not be per- 
mitted to a defendant to ſet up his own fraud, to 
inſiſt that the payee was fictitious, and to ſhape 
that into a defence to anſwer the plaintiffs caſe.— 
But here the plaintiffs, in making out their own 
caſe, were driven to ſhew the facts which the 
defendants, by way of defence, were attempting 
to ſhew againft them. Where the plaintiffs 
could not make out a fair, bona fide caſe, the de- 
fendants were not bound to ſay any thing. 

Unleſs this inſtrument could be ſhewn to be a 
bill payable to bearer, againſt all the world, it 
could never beſhewn'to be a billpayable to bearer 
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It had been faid, that by the judgment of the 
Court of King's Bench, the plaintiff was not 
robbed of his title, and the parties were not 
permitted toavail themſelves, of their own fraud. 
He was of opinion that it would be much 
better to puniſh fraud in a direct way, than in 
this indirect manner. This was a mode of pro- 
cedure which he thought very dangerous. 

It had been likewiſe ſtated, that there was an 
analogy between bills of exchange and deeds; 
and that the ſame ſort of conſtruction was appli- 
cable to both. It ought to be obſerved, that 
deeds, by the common law, had a certain ope- 
ration and conſtruction. Bills of exchange were 
Inſtruments which derived their effe& from the © 
cuſtom of merchants But ſuppoſing there was 
fome analogy between bills of exchange and 
deeds, would it from thence follow that a bill 
payable to order, could be conſtrued into a bill 
payable to bearer ? 

There were certain words in deeds, which had 
à certain ſenſe and known conſtruetion, according 
to their plain, obvious, and common import. 
In reading a page of hiſtory, in any language, 
he who read it would interpret the words accord- 
ing to the meaning which they uſually had in 
that language. His Lordſhip ſaid, if judges 
went one ſtep beyond this, they did not conſtrue 
men's deeds, but made them. It wasa fallacious 
argument to apply the rules of the common law 
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to the law of merchants. The fallacy conſiſted 
in this, that the diſtinction between the common 
law, and the law of merchants, had not been 
ſufficiently attended to. It had been ſaid, that 
bills of exchange ought to be ſupported. They 
certainly ſhould; but if a man would demand 
payment of a bill of exchange, according to the 
law of merchants, he muſt * his caſe within 
that law. 

The defendants in error were ſuppoſed to bo 
zunocent indorſees; and therefore it was ſaid it 
was an extremely hard caſe upon them. But the 
law ought not to be ſtirred, much leſs altered, to 
ſuit this hard caſe. It became a hard caſe only by 
the accidental inſolvency of the different par- 
ties. This was a hard caſe on them all. 

A bill payable to a fair payee, and coming 
back again to the drawer, had done its duty, 
and ought to have been cancelled, 

His Lordſhip ſaid, theſe circumſtances had 
weight with him, after a very careful inveſtiga- 
tion of this caſe. 

He confeſſed himſelf to be a very ineqmpetent 
judge of the intereſts of commerce, He might 
be ignorant on this ſubject, but he took the in- 
tereſts of commerce to be deeply concerned to 
ſupport fair credit, and to difcountenance falſe. 
credit. He took it, that the intereſts of gentle: 
men who dealt in ihe diſcounting of paper mo- 
REY, and the intereſts of commerce, were not 

exactly 
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exactly the ſame. Trade might receive a deep 

wound from the failure of a nur of capital 

houſes, when the dealers in paper might receive 

twenty ſhillings in the pound, by proving their 

debts under twenty different comniiſſions. While 

their Lordſhjps were attending to the intereſts of 
the holders of bills, circumſtanced like that under 

conſideration, they ought not to forget the iu- 

tereſts of the trade and commerce of the coun- 

try. To ſupport ſuch inſtruments as this, was 

to encourage a ſpirit of looſe adventure,—a ſpi- 

rit of gaming in commerce,—a ſpirit of fraud of 
every kind, the weight of which muſt neceſſarily 

crampand depreſs every honeſt man, who traded 

on his own capital. 

Said his Lordſhip, let us not deceive our- 

ſelves.—No evil can ariſe by giving judgment 
againſt theſe bills; but if ſuch bills are recover- 
able in a Court of Law, there will always be 
found people who will avail themfelves of the 
advantages to be derived from the negotiation 

of ſuch bills ;—this paper money will go on, 

and where the miſchief will end, no man can 


foreſee. 
He faid, theſe were the ideas he entertained 


upon this important cauſe. 

He was clearly of opinion on the ſecond queſ- 
tion, that the facts found by the Jury, and ſtated 
In the Special Verdict, were not ſufficient to ſup- 
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vori the fifth count in the declaration, which let 
out this bill as à bill payable to bearer, | 
And, thirdly, bis Lordſhip was of opinion, that 


the matter in the Special Verdiet would not ſuſ- 


tain any other count in the declaration. For 
theſe reaſons nis Lordſhip concluded withgiving 
it as his opiuion, that the judgment of the Court 
ot Lags Bench ought to be reverſed. 


Mr. Juſtice Heath concurred perfectly in opinion 
with the Chief Baron, and — * on the 
ſame principles. 


The Lord Chancellor ſaid, at this late hour of 
the day, be ſhould not trouble their Lordſhips 
with his opinion on this cauſe, which was of 
immenſe importance. Four of the learned 
Judges had been of opinion, that this decla- 
ration might be ſupported on the firſt, and alſo 
on the fifth count. It would be proper to con- 
fider, whether this was not a eonſtruction in 


terms contradictory. If this was to be ſup- 
ported as an aſſignable bill of exchange, he took 


it, that it could not be a bill payable to bearer, 
and, vice verſa. They muſt, therefore, make an 
election, and ſay whether it was a bill payable 
to bearer, or a bill payable to order. It was 
impoſſible it eould be a bill payable to both. 
He did not ſo much as hint an opinion at 

preſent 


. 

preſent to their Lordſhips on this intricate bu- 
ſineſs.— As the opinion of theſe four learned 
Judges would require ſome explanation before 
judgment could be given, he moved, chat the 
further conſideration of this cauſe be poſt po- 
ned till a future day, which was accordingly 
carried. 
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ON Mor pax, the 14th February, 179 t, this bufi- 
neſs came on again in the Houſe of Lords; when 
Lord Kenyon foſe firſt, and delivered his opinion. 
His Lordſhip began with obſerving, that this 
queſtion was of extreme importance to the parties 
concerned,as well as to the public. The queſ- 
tion was, whether upon this bill of exchange 
the plaintiffs had a right to recover: —If their 
Lordſhips could ſupport this bill according to 
the nature of the contract, undoubtedly - they 
would be glad to do it, and make it ſubſervient 

to the honeſty of the caſe. 
There being no ſuch perſon as John White ex⸗ 
iſting, a title to this bill could not be deduced 
conformableto the very words of the inſtrument. 


In order to make out a title to the hill, the in- 


dorſement of John White muſt be proved. This 
could not be done in this inſtance, becauſe the 
Special Verdi& had found that no ſuch perſon 
exiſted. If there were poſitive rules of law, 
which ſaid that no inſtrument could operate at all, 
unleſs it operated in the very terms in which it 
was written, melancholy indeed muſt be the caſe 
of many perſons. One of the learned Judges 
who diſcuſſed this bill very much at length, 
cautioned the Judges againſt removing the land- 
marks of the law, and that it would be much 
better that all theſe bills ſhould fall to the 
ground, than that there ſhould be the leaſt 
dariger 
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danger of any thing ofthis ſort.— Another leatu- 
ed Judge had obſerved, that they ought, to fol- 
low the temperate rules of law. His Lordſhip 
laid, it was by ſuch rules that he meant to ſquare 
his conduct; and he hoped their Lordſhips would 
ſquare their conduct by the ſame rules. 

From the nature of this bill, it could not be 
negotiated 1n the terms in which it was drawn. 
The queſtion was, whether there was any rule of 
law which prevented its being negotiated accord- 
ing to its legal effect and operation. 

It had been aſked, could any thing have effect 
that was founded in forgery? His Lordſhip 


ſaid, that very far back bills, founded in forgery 


had an effect; and there were ſome late caſes 
which fully recognized this doctrine.—If a bill 
was forged, and a party accepted it as a true bill, 
no man would ſay that it was competent for the 
acceptor to prove that this bill was forged. — 
There was nothing therefore 1n this part of the 
argument.—Were all infiruments therefore ſo 
conſtructed as to have no effect? There was the 
caſe of a bill of exchange, which came extreme- 
ly near to this, decided before Lord Mansfield, 
at Nift Prius, in 1769. His Lordſhip held, in 
that caſe, that the holder was entitled to recover. 
Beſides, this was agreeableto the ideas of all the 
moſt enlightened and reſpectable merchants of 
the city of London. 
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In the caſe of a note to this effet :— Received 
the ſum of tive hundred pounds, (or any other 
ſum) which I promiſe never to pay; his Lord- 
ſhip ſaid an action had been brought upon ſuch 
a note, and it had been held the holder was en- 
titted to recover. 

His Lordſhip obſerved, that he might reaſon 
by analogy from a variety of other caſes that had 


been cited at the bar, and which had received no 


anſwer. Deeds operated in any manner, in order 
to effectuate the intentions of the parties. 

His Lordſhip ſaid, he was rather ſurpriſed at 
an obſervation made by one of the learned Judges, 
that deeds admitted of a more lax conſtruction 
than bills of exchange. This doctrine was new 


to him. In deeds that were intended to act on 


real property, and where the aſſiſtance, of convey- 
ancers was called in, he ſhould have thought as 
much ſtrictneſs, at leaſt, ought to be obſerved in 
the conſtruction of inſtruments of that ſort, as 
in bills of exchange, which were drawn by men 
of plain, common ſenſe, who were engaged in 
trade, and who had no legal aſſiſtance. 

It had been ſaid, it would be very hard if ſome. 
remedy were not to be gtven'to the party who 
had paid a valuable conſideration for this bill. 
But ſay they, the plaintiſſs ought to have brought 
their action ex delifo againft the acceptors. 

His Lordſhip faid, this wasa remedy not nego- 
tiable in its nature ;—it could not be transferred. 
and 


. 
and died with the party who was guilty of the 
fraud. An action, ex contratu, was againſt the 
party entering into the coutrath and did not die 
with him. 

His Lordſhip ſaid, he had FEES underſtood, 
in caſes of fraud, that unleſs the Jury drew the 
coucluſion, the law was not to admit it. The 
Jury not having found any fraud in the Special 
Verdict, it was impoſſible for the judges to ſay 
there was any fraud in the tranſaction. 

His Lordſhip obſerved, that ak er all the con- 
ſideration he had been able to give this caſe, he 
was ſtill of the ſame opinion, and thought that 
the judgment of the Court of King's Benchought 
to be affirmed. 

The Lord Chancellor ſaid, he did not propoſe to 
trouble their Lordſhips much at length with his 
ſentiments on this ſubject.— He flattered himſelf 
that he ſhould meet with the forgiveneſs of the 
Houſe, if he add reſſed himſelf principally to 
thoſe whoſe experience and habits had been 
chiefly pointed to legal objects. 

This queſtion did not turn upon any general 
rule of ſubſtantial juſtice, or upon policy, but it 
turned on the form of the action; and the queſ- 
tion was, whether the plaintiffs method of com- 
plaining, and the mode in which they ſought re- 
dreſs, did, or did not apply to their particular 
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His Lordſhip ſaid, that on this, as well as on the 
former day, when a number of the learned Judges 
delivered their ſentiments on this cauſe, no doubt 
was entertained of the wiſdom of the law, which 
had ordained ſpecific remedies for ſpecihe caſes. 

He ſaid, he had the misfortune to differ from 
thoſe who had produced authorities in favour of 
this judgment, becauſe he found himſelf unable 
to coincide with 1t,—He was extremely glad it 
had come to be heard before perſons of ſo much 
knowledge, experience, and practice in the law, 
as to command their Lordſhips attention and 
acquieſcence: for he was very ready to ſay, if 
thoſe perſons pronounced any thing to be law 
which he could comprehend, on their authority 
he ſhould think himſelf bound to obey it.—He 
did not know how he could go further.—He had 
a perſonal knowledge of the noble and learned 
Lord who ſpoke laſt, and not of him only, but 
of the temper of all the Courts in Weſtminſter- 
Hall. He knew the learned Judges were not ſo 
anxious to have their opinions thought right, on 
a new and intricate ſuhject, as they were to lay 
down ſuch principles as would apply to all ſuch 
caſes, and which would be an eternal rule on 
all ſubjects of a ſimilar nature. 

The caſe in the Common Pleas went on the 
fame point with this. 

His Lordſhip ſaid, he wiſhed to go to that 


which was the true point in the cauſe. It would 
. be 


i 
be proper for him, who had the misfortune to 
differ in opinion from ſo great a number of 
Judges, to ſtate the grounds of that difference: 
This was not an eaſy taſk, conſidering the very 
nice arguments that had been uſed. 

His Lordſhip ad verted to the Special Verdict: 
He ſaid, Liveſey, Hargreave and Co. made 
ſomething in the form of a bill of exchange, 
drawn upon Gibſon and Johnſon, and payable to 
the name of John White, or order. He ſup- 
poſed the name of John White would ſuit fifty 
people, in every county of England. But their 
Lordſhips were not to confider it in that point of 
view, becauſe the Jury had found that no ſuch 
perſon exiſted. After this thing was ſo drawn, 
the name of John White was indorſed upon it 
by the drawers themſelves; after it had been 
ſo indorſed, the drawers indorſed it again, and 
paid it into the hands of the preſent plaiutiffs.— 
By the Special Verdict, the plaintiffs were not 
found to have any cognizance of the fraud. 
The bill being drawn in this way, it was im- 
portant to ſay, whether there was no fraud. 
All the Judges who were in favour of the preſent 
deciſion, were of opinion there was no fraud, 
becauſe none was ſtated in the Special Verdict. 

The reaſon of making it payable to their own 
order, under the name of John White, was in or- 
der to give it a greater degree of currency, and a 
more extenſi ve circulation. It was to give coun- 
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tenancetoathing which was unreal, and which, in 
his Lordſhip's apprehenſion, muſt be deemed a 
fraud. Liveſey, Hargreave and Co. likewiſe 
wrote the name of John White on the bill. The 
plaintiffs held this bill by alignment. There 
vas a diſtinction between bills. One ſet of bills 
was payable to ory” and by the cuſtom of mer- 
chants might be affigned, though by the common 
law they could not. The perſon who put his 
name on the back of a bill was an indorſer, and 
he warranted the bill ſo far, that if an action was 
brought againſt him, ſtating him to be an indor- 
ſer, it would be good, if the indorſement was 
proved to be his hand writing ; even if all the 
matter were found that had been found in the 
preſent caſe. In an action againſt an indorſer, 
it was 1mmaterial what the bill was before the 
indorſement, ſince the indorſer warranted it. One 
of the learned Judges, in obſerving upon bills 
pavable to bearer, ſeemed to think, if he under- 
ſtood him right, that they paſſed by aſſignment, 
and the difference between them and bills pay- 
able to order, conſiſted in this; that in the laſt 
caſe the aſſigument was by writing; in che firſt, 
caſe, by delivery. 

His Lordſhip conceived that this was a miſtake. 
The bearer of a bill of exchange, did not claim 
through the hands through which it came. This 
was not material tothe undertaking of the accep- 
tor. His undertaking was to pay to the bearer ; 
| and 
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and if the bill had paſſed through an hundred 
bands, the laſt bearer was as much the original 
band, as if it had never been in the poſſeſſion of 
auy other perſon. 

This was the difference between bills pay- 
able to order, which paſſed by aſſignment, and 
bills payable to bearer, which did not pals by al- 
ſignment. 

The Special Verdict had ſtated moſt of che 
facts neceſſary to be aſcertained, except one, 
which would have been very material, and that 
was, whether Gibſon and Johnſon, at the time 
they accepted this bill, knew that the defendants 
in error had paid the drawers value for it. In 
conſequence of accepting this bill, the acceptors 
came under all the obligations to pay it which 
the nature of the inſtrument required, 

The thing which fell firſt to be explained, 
was,. What was the true conſtruction of the law 
upon this inſtrument, with reſpec to all the par- 
ties who had entered into this tranſaction? What 
obligations did they come under, either to the 
public or to the individuals concerned in the 
bill? His Lordſhip confeſſed, that this appeared 
to him, to be a very material article in the inqui- 
ry. The learned Judges had confined their an- 
ſwers too cloſely to the mere matter of the Spe- 
cial Verdict, and had not given him that ſatisfac- 
tion which he expected on this part of the caſe. 
Some of them had hinted, that if a forgery had 
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been ſtated in the Special Verdict, this might 
have altered the caſe; and one of them doubt- 
ed whether the acceptance would be a forgery, 
although the bill were found to be a forgery 
with reſpect to the drawers. Yet, as on the 
Special Verdict no forgery was ſtated, nothing of 
this ſort could be implied. His Lordſhip took it 
to be for the ſafety of mankind, that the forms of 
law ſhould be properly obſerved, andthat nothing 
ſhould be aſſumed beyond what was expreſsly 
found by the Special Verdict, Though the evi- 
dence was ever fo cogent, a court of law could 
not draw the concluſion : it muſt be done by a 
Jury. The Jury had found no.fraud by their 
Special Verdict; and conſequently, the Judges 
muſt ſay, there was nothing unfair in the tranſ- 
action. | 

He ſaid this was a melancholy caſe, with 
reſpe& to the parties. For whatever becande 
of this bill, with reſpect to the very next bill 


that came before the court, it muſt be decided 
whether this was, or was not a forgery : whether 


the putting the name of John White, or any 
other forged name upon a bill of exchange, was 
not matter within the ſtatute. This was a thing 
which he could have wiſhed had been ſtated. 
This, therefore, muſt be found.—It muſt be 
known, whether it was poſſible for thoſe who 
call themſelves merchants, to put fictitious 
names, or the names of any other perſons on bills, 


and to write thoſe names themſelves, 
The 
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The ſecond count faid, that John White 
was a real perſon ; and the drawerstook the free- 
dom to indorſe his name, being the name of a 
real perſon. | 

His Lordſhip faid, He ſhould have liked 10 
have known how far this ſort of inſtrument 
was, Or was not to be conſidered as made for 
obtaining money under falſe pretences. 

After the beſt conſideration he was able to give 
this caſe, he thought the firſt count came ex- 
tremely near the point. If the defendants in 
error had given money to the drawers for this 
bill, and the acceptors had known that they had 
done ſo, and on that account had accepted the 
bill, he conceived this would have been an un- 
dertaking to pay the debt of another :—For, in 
that caſe, the drawers would have been indebted 
to the holders, and the acceptors would have been 
apprized of that circumſtance; and the confider- 
ation would have been, that they, by interpoſing 
their credit, would have prevented the holders 
from going back on the drawers. It would not 
have been a nudum pactum. 

His Lordſhip thought that the criminalty of 
this inſtrument, ought to prevent the holders 
from bringing an action on it. He was rather in- 
clined to go on the fair and clear rules of law, 
let the loſs fall where it would, than to ſtrain a 
rule of law to do ſubſtantial juſtice in a particular 
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caſe;—For by this you did a great deal more harm 
to the public, than you did good to individuals. 

The next queſtion that aroſe in this inquiry 
Was, — Whether this was a good bill on the 5th 
count? And here, even his noble and learned 
friend, who ſpoke laſt on this ſubject, had diſ- 
appointed him. He thought it material to know 
when this inſtrument began to be a bill payable 
to bearer. Did 1t begin, 1n the language of the 
fixth count, after it came into the hands of the 
holders, and before they carried it to the accep- 
tors ?—Suppoſe the holders of this bill had 
known that John White was a nominal perſon 
at the ume they took it ; he ſhould wiſh to know 
whether, in that caſe, it would have been a bill 
payable to bearer. He wiſhed alſo to know, if 
this bill had been loſt, and had got into the hand 
of a ſtranger without any of thoſe names upon it, 
whether that ſtranger could have come to the ac- 
ceptors and demanded payment. Could he have 
recovered in an action againſt the acceptors, and 
have put the indorſement out of doors? 

His Lordſhip thought it was a conſiderable 
ſtretch to make this a bill payable to bearer. It 
was not very agreeable for bimto contend againſt 
an authority which he felt overwhelming him 
at the very ume he was ſpeaking. 

As a meaſure of general policy, it was of ex- 
treme importance that tranſactions of this kind 
ſhould be ſtopped. Fictions on bills would be 
| the 
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the conſtant courſe, if their Lordſhips made fuck 
bills payable to bearer. 

With regard to its being a hard meaſure, he 
obſerved there muſt be ſome remedy. The law 
always found a proper remedy for every injury. 

He ſaid he had reduced the queſtion fairly to 
this ground :—Was it ever, according to the 
avowed policy of the law of England, that the 
contents of a bill of exchange ſhould be proved 
by any thing but bythe words of thebill? He con- 
ceived thatno bill could havea ſenſe introduced 
uponit but what was agreeable tothe words of the 
bill? and it was fromhaving deviatedfrom that rule, 
that he found fault with the preſent judgment. If 
they ſaid that a bill of exchange was what it pur- 
ported on the faceof it to be, the holder knew what 
he had to expect, and would not be afraid of ad- 
vancing his money: But if they held that abill, 
which on the face of it appeared to be payable 
to order, was a bill payable to bearer, it was im- 
poſſible for the holder to know what would hap- 
pen. The Court of King's bench had given a 
judgment on this bill contrary, not only to all 
the notions which the holders had on the ſubject, 
but contrary to every expectation which they 
could poſſibly entertain when they took it. They 
took it as a bill payable to order, and by acci- 
dent it turned out at laſt to be a bill payable to 
bearer :—Preter ſpem, et prater voluntatem eorum. 
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caſe;—For by this you did a great deal more harm 
to the public, than you did good to individuals. 

The next queſtion that aroſe in this inquiry 
was, — Whether this was a good bill on the 5th 
count ? And here, even his noble and learned 
friend, who ſpoke laſt on this ſubject, had diſ- 
appointed him. He thought it material to know 
when this inſtrument began to be a bill payable 
to bearer. Did it begin, in the language of the 
ſixth count, after it came into the hands of the 
holders, and before they carried it to the acce 
tors? —Suppoſe the holders of this bill had 
Enown that John White was a nominal perſon 
at the time they took it ; he ſhould wiſh to know 
whether, in that caſe, it would have been a bill 
payable to bearer. He wiſhed alſo to know, if 
this bill had been loſt, and hadgot into the hand 
of a ſtranger without any of thofe names upon it, 
whether that ſtranger could have come to the ac- 
ceptors and demanded payment. Could he have 
recovered in an action againſt the acceptors, and 
have put the indorſement out of doors? 

His Lordſhip thought it was a conſiderable 
ſtretch to make this a bill payable to bearer. It 
was not very agreeable for himto contend againſt 
an authority which he felt overwhelming him 
at the very time he was ſpeaking. 

As a meaſure of general policy, it was of ex- 
treme importance that tranſactions of this kind 
ſhould be ſtopped, Fictions on bills would be 
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the conſtant courſe, if their Lordſhips made fuck 
bills payable to bearer. 

With regard to its being a hard meaſure, he 
obſerved there muſt be ſome remedy. The law 
always found a proper remedy for every injury. 

He ſaid he had reduced the queſtion fairly to 
this ground :—Was it ever, according to the 
avowed policy of the law of England, that the 
contents of a bill of exchange ſhould be proved 
by any thing but by the words of thebill? He con- 
ceived that no bill could have a ſenſe introduced 
uponit but what was agreeable tothe words of the 
bill? and it was fromhaving deviatedfrom that rule, 
that he found fault with the preſent judgment. If 
they ſaid that a bill of exchange was what it pur- 
ported onthe faceof itto be, the holder knew what 
he had to expect, and would not be afraid of ad- 
vaneing his money: But if they held that abill, 
which on the face of it appeared to be payable 
to order, was a bill payable to bearer, it was im- 
poſſible for the holder to know what would hap- 
pen. The Court of King's bench had given a 
judgment on this bill contrary, not only to all 
the notions which the holders had on the ſubject, 
but contrary to every expeQation which they 
could poſhblyentertain when they took it. They 
took it as a bill payable to order, and by acci- 
dent it turned out at laſt to be a bill payable to 
bearer :—Preter ſpem, et præter voluntatem eorum. 
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It had been humorouſly obſerved, that you 
could not tell what a WII IL was, till it had gone 
through the Houſe of Lords; but he had never 
heard this ſaid of a bill of Exchange. Many 
authorities had been quoted, and there was not 
a greater than that which he was now diſputing 
—the' Court of King's Bench,—an authority to 
which he was conſtantly reſorting for aſliſtance. 
His Lordſhip next adverted to the nf prius 
deciſion of Lord Mansfield, in 1769. The note 
which he had got of that caſe, he ſaid, was ſome- 
what different from what had been ſtated. 

His Lordſhip conceived that caſe did not ap- 
ply to the preſent; becauſe Lord Mansfield ſaid, 
that he would not permit parties to avail them- 
ſelves of their own fraud; and held, that the 
inſtrumentſhould be conſidered to be what itpur- 
ported to be on the face of it. But in the pre- 
ſent caſe, the direct contrary was attempted. 
They wiſhed to convert a bill, which on the face 
of it purported to be a bill payable to order, in 
to a bill payable to bearer. He conceived, that 
more authority had been given to that cafe than 
Lord Mansfield intended. He thought, if this 
judgment could be maintained at all, it muſt be 
on the firſt count, which had ſtated the whole 
matter of the Special Verdict. If he were to 
ſupport the judgment on any count, he ſhould 


wiſh to ſupport it on the firſt. It was not a bill 
| of 
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of exchange, aſſignable according to the law and 
cuſtom of merchants, but it was anundertaking. 

It had been ſaid, this judgment might be ſup- 
ported from analogy to the conveyances of real 
eſtates. If ſo, they might make a bill of ex- 
change different from what the ſubſtantial juſtice 
of the caſe required it ſhould be made, in order 
to give the plaintiffs a means of recovering. He 
thought this propoſition was monſtrous, and in- 
finitely too large to be maintained. 

Bills payable to order, and bearer were two 
totally different things. 

In deeds, there muſt be certain words uſed, 
as dedi, conceſoi, &c. and without them the con- 
veyance would be void. There muſt be a ſub- 
ject grantable; there muſt be a perſon capable 
of granting ;—and there muſt be a perſon capa- 
ble of receiving. 

In like manner he conceived there muſt be a 
certain form of words uſed in bills payable to 
order, and a different form in bills payable to 
bearer. It muſt appear clearly on the Face of the 
bill, whether it be a bill payable to order, or a 
bill payable to bearer. 

It was upon theſe grounds that he entertained 
doubts on this ſubject, and differed in opinion 
from thoſe who thought the judgment ought to 
be given on the fifth count. His Lordſhip con- 
ceived it was impoſſible the judgment could be 
ſuſtained on the firſt count. He ſaw no ground 
on which it was poſſible to affirm this judgment: 

and 
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and if it was affirmed, their Lordſhips ought not 
to forget the numerous inconveniencies that 
would attend the tranſactions of commercial 
men. Who was to know that John White was 
a mere fiction? When was this to be knownt— 
When the holders come againſt the acceptors, 
they refuſe payment, and ſtand an action: —and 
at laſt the holders are told that the inſtrument 
which they took as a bill payable to order, was 
a bill payable to bearer. Let it be fraud, or not 
fraud, to make ſuch an inſtrument, it muſt be 
an aſſignable bill. The acceptors ſhould not be 
allowed to urge fraud in their own defence: 
they ſhould be bound by the fraud: They 
ſhould be tied down to their tranſaction, as if it 
had been honeſt and bona fide. If the tranſac- 
tion had been honeſt, this would not have been 
a bill payable to bearer, but by aſſignment. He 
ſhould urge no more arguments on this ſubject. 
He could not expect that any thing he had faid 
could weigh with their Lordſhips, which contra- 
dicted the whole body of the law of England, 


Lord Loughborough ſaid, he had been repeated- 
ly called upon to pronounce the beſt reſult of his 
underſtanding upon bills of this ſort. After the 
very able opinions which he had heard, and 
after balancing them in his mind with the utmoſt 
attention he could beſtow, the effect was, that 
he ſtill remained of the ſame opinion which it 

was 
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was his duty originally to deliver inthe Common 
Pleas, to wit, that this inſtrument ought to be 
conſidered as a bill payable to bearer. 
The Lord Chancellor, in the conſideration of 
this caſe, had very properly put to the view of 


the Judges a queſtion, antecedent to the diſcuſ- 


ſion, on the merits. This queſtion was, —Whe- 
ther by the matter found in the Special Verdict, 
the acts done hy the parties tothis bill imported an 
utterance of it, knowing it to have been forged? 

The anſwer that had been received was,. That 
ſrom the matter found in the Special Verdict, 
it was impoſſible to ſay any forgery had been com- 
mitted reſpecting the bill. One of the Judges 
had heſitated whether the acceptance amounted 
to an utterance ; but the general opinion was, 
that there was no forgery on the bill. The 
ground on which the Judges delivered. this opi- 
nion was inconteſtable. The Special Verdict 
did not ſtate that the writing the name of John 


White upon the bill, was done with an intent | 


to defraud any particular perſon. 

It appeared to his Lordſhip, that the matter 
fo found by the Special Verdict was enough 
to ſupport the opinion of the Judges. He 
thought there was no fact found in the Spe- 
cial Verdict from which fraud could be collect- 
ed ; but he conceived there were circumſtances 
found by the Special Verdict, which directly ne- 
gatived that concluſion. On the Special Verdict 
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the tranſaction was ſtated thus: —On the 18th 
day of February, Liveſey, Hargreave and Co. 
made this paper in the form of a bill, and di- 
rected it to Gibſon and Johnſon, deſiring them, 
three months after date, to pay to John White, 
or order, ſeven hundred and twenty-one pounds 
five ſhillings, for value received. After that, 
and before the bill was preſented for acceptance, 
it got into the hands of Minet and Fector, for a 
valuable confideration. But a very material cir- 
cumſtance had taken place, by the drawers hav- 
ing indorſed it The indorſement of the drawers 
was certainly unneceſſary, with reſpect tothe bill 
itſelf: but the Jury ſeeing the indorſement of 
the drawers, before the value of the bill was ac- 
tually paid, thought it demonſtration that no 
deception had been practiſed on the holders, 
but that it muſt have occured to Minetand Fec- 
tor that White was not in fact the payee of the 
bill ; for that, if he had, it muſt have come from 
him, and not from the drawers tothe holders ;— 
and that it was impoſſible to account for its com- 
ing back againto Liveſey, Hargreave and Co. if it 
bad come out of the hands of the payee, which 
It muſt have done, had he been a real perſon. 
This demonſtrated that it was completely indif- 
ferent whether White exiſted or not,—whether 
he was worth a ſixpence or not,—whether he 
was to befound or not. Gibſon and Johnſon ac- 
cepted it as the draſt of Liveſey, Hargreave, 
and 
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and Co. with their indorſement upon it, as the 
indorſement of a bill that had never-been out of 
their cuſtody. Finding this bill brought to them 
with the name of Liveſey, Hargreave and Co. 
upon it, as well as with the name of John White, 
they accepted the bill. Upon what ground, and 
under what circumſtances did they accept it ? 
Was it an acceptance to pay to the order of 
John White? They knew at the time, the 
name of White was nothing. They knew it was 
a bill that had come immediately out of the 
hands of Liveſey, Hargreave and Co. and there- 
fore they accepted it, to pay to the perſon who 
for value held it from Liveſey, Hargreave and 
Co. that was, to pay it to whoever was the 
bearer | 

There was undoubtedly a diſtinction between 
bills payable to order, and bills payableto A, or 
bearer. The diſtinction was this, that bills pay- 
able to order muſt be aſſigned by the real payee. ' 
Such bills could never get back to the hands 
of the drawer but by being diſhonoured : They 
paſſed by aſſignment. 

A bill payable to bearer was ſuch a bill, that 
any man who picked it up in the ſtreet, might 
maintain an action upon it. In the reign of King 
William there were opinions that he could not; 
but the Court of King's Bench afterwards deci- 
ded that the bearer might bring an action in his 
own name. The ſtate ofthis bill when preſented 

for 
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for acceptance, negatived the idea that there 


was any ſuch perſon as J. White. They knew 


the words, John White or order, were colourable 
only, in that bill. 

There was a convenience in trade for mer- 
chants to be able to raiſe money ; and this was 
frequently done through the medium of bills of 
exchange. The bills were ſent to market, and were 
negotiated by means of the brokers. The broker 
put a name upon them, and did not diſcloſe his 
principal till he had found a perſon who would 
deal with him ;—the principal was then diſco- 
vered who put his name upon the bill, and from 
the moment the buyer got that indorſement, he 
was perfectly indifferent. | 

It was found by the Special Verdict, that the 
bill in queſtion was accepted by Gibſon and 
Johnſon after it was indorſed by the drawers.— 
From that inſtant, his Lordſhip denied that this 
was a bill payable any longer to the order of 
White, becauſe the acceptors, at the time they 
put their acceptance to the bill, took White to 
be purely matter of form; and therefore he was 
of opinion, that in its proper and legal operation 
and in the real and true ſtate of the tranſaction 
between the parties, this was a bill which Gib- 
fon and Johnſon undertook to pay to whoever 
ſhould produce that bill to them with the in- 
dorſement of Liveſey, Hargreave and Co. and 
to 
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to whoever had paid a valuable confideration to 
the drawers. 

It was in the power of Gibſon and Johnſon to 
qualify their acceptance in any manner they 
pleaſed. | 

Every indorſement operated as a new bill. 

Liveſey, Hargreave and Co.—who drew this 
bill on Gibſon and Johnſon,indorſedit; and what 
preceded that indorſement, was of no conſe- 
quence. 

An objection which had been ſtated bythe Chief 
Baron, operated ſtrongly upem his mind: but 
his Lordſhip thought he could anſwerit ; it pro- 
ceeded on a miſtaken ſtate of the queſtion.—The 
Chief Baron conceived the queſtion was, whether 
the plaintiff had made out his title to recover on 
this bill, andthat the defendant was not obliged 


to move one ſtep in the cauſe, till the plain- 


tiff had, produced evidence of an aſſignment 
made by White, by ſome circumſtances that 
would amount to a proof againſt the perſon who 
diſputed that fact. They muſt previouſly eſta- 
bliſh the faR, that an aſſignment had been made 
of that bill by John White, before they could 

call for payment. | 
His Lordſhip conceived, that the plaintiffs 
had proved diſtinctly and clearly their title to 
the bill, by proving they had paid value for it 
to the perſon from whom they received it. 
| | A few 
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A few conſiderations would make this ſuffici- 
ently clear to their Lordſhips. 

The defendants in error had proved they paid 

value for the bill to Liveſey, Hargreave and 
Co. who indorſed it; an action therefore would 
lie directly againſt Liveſey, Hargreave and Co. 
Whether the name of White, or order, could be 
proved or not, an action might be brought 
againſt them as indorſers. For a long ſeries of 
time, Courts had held that an indorſee might 
maintain an action againſt an indorſer; and it 
was upon this ground that an indorſement made 
a new bill. In the preſent bill, he could prove 
the drawers wrote the name of White with the 
privity of the acceptors. 
Said his Lordſhip, Have I not made out my 
title ? It was in vain to ſay that he had not made 
out a proper title. He therefore met the difh- 
culty that was ſuggeſted ; and the only queſtion 
was, whether he had made out ſuch a title as 
would give hima right to recover. 

He confeſſed, where the juſtice of the caſe 
ſtared him fully and fairly in the face, he did 
not find himſelf pleaſed when he felt him- 
ſelf knocked down by an objection. He con- 
ceived that ſubſtantial juſtice was of much more 
importance than the heauties of ſpecial pleading. 

This was an engagement, on the part of the 
plaintifls in error, to pay to whoever ſhould hold 
this 


. 
this bill, under the indorſement of Liveſey, Har- 
greave and Co. 

The next queſtion which his Lordſhip put 
was, whether this was not, in fact and in truth, 
an undertaking to the bearer. It was not an 
engagement to pay nominatim to Minet and Fector, 
but to any perſon who could juſtify himſelf un- 
der an indorſement from Li veſey, Hargreave and 
Co. The true effect of this bill, in every form 
in which it could be put was, that it was a bil] 
payable to bearer. | 

He ſaid, he had the diſadvantage of addreſſing 
their Lordſhips without having had leiſure to 
ſtate his opinion with that accuracy aud preciſion 
which he might have done, had he had an 
opportunity of committing his thoughts to 


paper. 


There was certainly a difference between a bill 


payable to order, and a bill payable to bearer.— 
but what was this vaſt difference? The diſtinc- 
tion was, that in a bill payable to order, the 
property was transferred by aſſignment ; but by 
the common law, a bill was conſidered as a ſecu- 
rity for a debt, and was not aſſignable. This 
bill was never ſent into the world as a bill payable 
to order; — for while it was in the hands of the 


drawers it was not, and the moment it was ſent 


into the world, it was a bill payable to bearer.— 
It was no ſtraining of law, to ſay, that this bill, 
12 to 
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to all intents and purpoſes, was a bill payable to 
bearer. | 

His Lordſhip begged pardon for having gone 
ſo fully into this caſe, and for not having been 
able to ſtate it with a little more method. | 

It had been ſaid, if this judgment were af. 
firmed, it would be productive of numerous in- 
conveniencies. 

His Lordſhip obſerved, that he durſt not truſt 
himſelf to look into futurity, to ſee what would 
be the conſequence of checking this, or the uti- 
lity of ſetting up a fictitious payee. If this was 
uſeful to merchants, and was prohibited by this 
deciſion, their Lordſhips only told people, in- 
ſtead of a fictitious name to ſubſtitute the name 
of the meaneſt cobler in the ſtreet, or the loweſt 
clerk in the houſe. 

Their Lordſhips knew that the parties had all 
become bankrupts. 

He ſhould ſuppoſe the preſent holders could 
not recover in an action brought upon this bill. — 

What would be the ſtate of theſe parties? He 
ſhould ſuppoſe that another action might be 
brought. He thought an action for money had 
and received, might be maintained as againſt the 
drawers. | 

At the time the credit oftheſe different houſes 
was broken up, a vaſt amount of their engage- 
ments ſtood on ſuch bills, which had been given 
to 
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to tradeſmen for goods ſold and delivered. The 
conſequence might be, that if ſuch bills were 
held to be a nullity, that theſe gentlemen would 
finiſh their bankruptcy ;—would have their cer- 
tificates in their pockets, and a vaſt ſurplus to 
themſelves. | 

His Lordſhip ſaid, it would be a great re- 
proach to juſtice, and to the laws of England, 
not to be able to overtake the extravagance of 
deſperate adventurers. 

He was of opinion that the judgment of the 
Court of King's Bench ought to be affirmed. 

Lord Bathurſt ſaid, that at firſt he was ſtaggered 
with what had fallen from the Chief Baron, 
but now he was very well ſatisfied, according 
to the ſtate of the Special Verdict, that this 
had been always a bill payable to bearer. It was 
conſiſtent with juſtice that the holders ſhould 
recover the amount of the bill for which they 
bad given a valuable confideration ; and Gib- 
ſon and Johnſon having accepted this bill, it 
was not in their power now to ſay that they 
ſhould not be bound. His Lordſhip therefore 
thought, that the judgment ought to be af. 
Armed. 


The Lord Chancellor then put the queſtion, That 
this judgment be reverſed; when, without any di- 
viſion, 


1 

viſion, the Non Contents had it: —ſo that the 
judgment of the Court of King's Bench was 
affirmed, in deciding this to be a bill payable to 
bearer. ä 


Nine of the learned Judges were in favour of 
the judgment; and the Lord Chancellor, the 
Chief Baron, and Mr. Juſtice Heath, were of 


opinion that it ought to be reyerſed. 
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Salkeld's Reports continued to the preſent time, with 
Notes and References, by Leonard Macnally, Eſq. — 


Hind's Practice in Chancery — 
Kyd on Bills of Exchange — — 
Bayley on Bills of Exchange ——— 


A Complete Syſtem of Pleading, being a tranſlation of 
Doctrina Placitandi 


Oſſian's Poems, 2 vols. — — 


F oole's Taſſo, à vols. | — 
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Voſis in the Court of Chancery, with practical directions C. 4. 4 


4 and Remarks — — 3 
if Williams's Conveyancing, 2 Vols. — 16 3 
| TA 
0 1 A Colleg ion of Poems, moſtly original, collected by 
5 Jothua Edkins Eſq. 2 Vols. — is 2 


Eneyclopedia Britannica, or a General Dictionary of Arts, 
Sciences, &c. and miſcelianeous Literature, on a plan 
entirely new, 15 Vols. — 9 1 9 


A Complete hiſtory of France, from the earlieſt period 
to the preſent Revolution, 2 Vols. ——— „ 
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Sicilian Romance, after the manner of the Caſtle of 
Otranto, 2 Vols. — 6 6 


4 Confeſſions of Rouſſeau, part 2d. 3 vols. — 9 9 


Memoirs of the Life of Tate Wilkinſon Eſq. manager of 
the Theatres of York and Hull, written by himſelf 9 


Elegant Extracts, in Verſe,  —— — 
Elegant Epiſtles — 2 8 
Soame Jenyn's Works, complete 2 Vols. md 13 0 


Life and Memoirs of Count Benryowſky, 2 Vols, — 13 0 


Bruce's Travels in Abyſlinia, 6 Vols, — 2 12 © 
Debates in the Parliament of Irelamd, from the year 1779 
to the laſt ſeſſion, 11 Vols. 1 43 <6 
Archdall's Peerage of Ireland, 8 Wols. — 3 19 7h 
Ambler's Reports — — 13 0 
| Ogden's Sermons, —— — 6 6 
Francklin's Sermons, 2 Vols. — — 11 11 
The Botanick Garden — — 414 
The Engliſh Garden — — —— 3 9h 
Ambler's Reports, os — 13 © 
Highmore on Bail, — — — 4 
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